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UPPER BURMA RULINGS, 1897—1901. 








Arms—Iog (e). 
Before G. D. Burgess, Esg., C€.S.1. Criminal Revision 
; 0. 1061.4 
QUEEN-EMPRESS v. NGA MYAT AUNG. 189%. 
Atms Act, 19 (¢).—Gotng armed in contravention of section 13.—Guii carried by March 
a servant for a master who ts legally entitled to possess and go armed.—Ca?- oth, 
rying ayms does not necessarily equal going armed. ‘ 1898. 


References.—1.L.R., 15 All, page 27; Stroud’s Judicial Dictionary, page 296. 


THe accused was’ convicted under section 19, clause (e), of the 
Arms Actin the following judgment :— 

* Accused was fold by his master to carry his shot-gun and six cartridges ; 
-while. doing so,he was arrested by the police. He makes no defence except. 
ignoranceand pleads guilty. ; 

“| find him guilty, on 

“2, I can make great allowance for his ignorance, as I thought till now that 
my servant could carry my gun for metothe gunsmith for repairs, etc,, but it 
appears not to be the case, so I inflict a nominal fine of Re. 1 (one)-or simple 
imprisonment till rising of Court.” 

‘The charge was that accused was “ carrying a gun, not having a 
“license or being exempt from the necessity of having one.’”’ ‘This: 
charge was incorrect, for the offence made punishable by clause (e) of: 
section rg of the Arms Act is “ going armed in contravention of the 
provisions of section-13; ” and the provisions of section 13 are— 

“No person shall go armed with any arms except under a license and to the: 
extent and in the maiiner permitted thereby. 


“ Any person so going armed without a license or in contravention of its provi~ 
sions may be disarmed by any Magistrate, police officer or other person empower- 
ed by the local Government in this behalf by name cr by virtue of his office.” 

The interpretation clause in section 4 of the Act defines “arms” as 
including firearms The offence was therefore complete if the ac-. 
cused was “ going armed” and the sole question is whether, in carry- 
ing the gun of his master or employer, the accused was going armed. ! 

The words “going armed” are not defined in the Act, and their . 
meaning has to be considered with reference to the ordinary. use of . 
the language and the purpose and object of the enactment in which 
they occur. : —_ 

No doubt “to go armed” may be understood commonly to mean. 

« Apyma, ares, inthe .common £0 80 with arms in sucha way that they. 
law signified anything’that a man may be used as arms of that particular. 
striketh or hurteth'. withai.” .Co.: ind, and‘ not-merely ‘to: carry arms ;> 
se 160, is - and this distinction appears in’the con- 
ditions endorsed-on License Form No. X; the second of which says: 
“€Tt does not authorize tie holder to go arméd or to carry:arms.”. 


Quren-Eurress 


v, 
Nea Mrar Aune, 


2 UPPER BURMA RULINGS, [1897— 





Arms-—19 (e). : 








This license applies t6 the possession of firearms. 

The accused’s master was apparéntly at liberty both to possess 
arms and to go armed for purposes of sport, etc., aud the accused 
himself was, it is understood, merely relieving his master of the bur- 
then of carrying his own gun. , 

It must constantly happen that sportsmen on their away to and from 
the field hand over their guns to their servants to avoid unnecessary 
fatigue to themselves, and by doing so it does not appear that the 
servants should be considered as going armed when they have no 
control over the use of the gun so far as intended, and are simply 
bearers of the gun asaload. If the gun were taken to pieces before 
being handed to the servant, it would be difficult to hold that he 
could be armed with it, andthe moral restriction of the servant’s 
duty to make no use of the gun seems in effect to make the same 
difficulty when the gun is left complete. This isin accordance with 
the view taken by the High Court of Allahabad in the case of Queen-. 
Empress vy. Alexander William, which is quoted in Queen-Empress 
v. Bhure.* ‘ 

There it was taken that the accused was carrying the gun for the 
purpose of getting it repaired, and, says the report referring to the 
first mentioned case, “ the gun did not belong to the prisoner, The 
“prisoner in that case was no doubt carrying the gun; he was not, 
“however, carrying it as a weapon, but as a parcel, and was rightly 
“considered not to have been going armed.” 

In dealing with this case, time has been given to the District 
Magistrate to make a reference to the local Government in order 
that, if required, the matter may be further argued ; but the learned. 
Government Prosecutor has intimated that, in the face of this ruling, 
no reference is wanted, and that he is unable to support the convic- 
tion. 

At the same time it is pointed out that the police must of course 
do their duty in instances like the present and arrest persons who 
appear primd facie to be contravening the provisions of the Arms 
Act. Ifa servant carrying agun is ata distance from his master, 
and is unprovided with any guarantee of the character in which he is 
acting, he is, of course, liable to arrest. 

' .As was observed in the Allahabad case cited above— : 

“A man who is found going about with a pistol, gun, sword,-or other weapon: 
within the definition of ‘arms in section 4 of Act No, XI of 1878 must, in the 
absence of proof to the contrary, be presumed to be carrying it with the intention 
of using it, should an opportunity for using it arise, and unless he is licensed to 
catry the weapon and his not exceeding the terms of the license, may properly be 
convicted under section 19, clause (¢), of the Act, as this man was.” 

If .thelanguage of the Act and the Rules under it were taken with 
absolute strictness,, it may be doubted whether a conviction would 
not be covered even in such circumstances as the present, But such 


*1,L. R15 All, 27. 
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tigid construction would be owing more to the inherent difficulties Queen-Eurress 
of language and concise expression than to the apparent intention of 
the legislature. Nea Myst AUNG. 
The interpretation adopted above is consistent with common sense 
and puts the most reasonable meaning on the words which have been 
employed, 
The conviction and sentence in this case are accordingly quashed. 
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rae Regis ie are 
oes oo eee Before H. Thirkell White, Esq., C12. 
2898. QUEEN-EMPRESS #. NGA THA BYAUNG. 
April Arms Act t9 (e)-—Goin d in contravention 
otk. 9f warmed in contravention of section 13. 


—asere The accused was Convicted under section 19, clause {e), of the Arms Act in the 
fojlowing judgment :— 


* The Police of Banmauk station received information of a theft and went after 
the accused, whom they found at Padeingén, and, on being searched, the dumyaung 
now before the Court was found in the accused’s paso. 


“ The accused says he, being a medicine-man, carried the damyatung to cut roots 
and herbs. 


“The accused has no license to go armed, 

* The accused was wanted for the commission of a theft for which he was been 
sentenced, 

“ Finding. The Court of the first-class Magistrate finds that Nga Tha Byaung, 
son of Nga Tha Dwa of Kawacaa, is guilty of the <ffence specified in the charge, 
namely, that he went armed witha damyaung and has thereby committed an 
offence punishable under section tg (e)of the Arms Act, and the Court directs 
that the said Nga Tha Byaung do suffer six months’ rigoreus imprisonment.” 

The District Magistrate considered the convicticn was illegal or the ground 
that there was no evidence that the accused * was going armed ” within the mean- 
ing of the section. 

Held,—that from the circumstances disclosed it was clear that the accused had 
committed the offence of “ going armed with a dagger in contravention of section 
13 ” and that the conviction was correct. 

IN this case the accused was arrested on a charge of theft, and on 
being.searched he was found te have a dagger in his paso. He was 
arrested ina house in the village of Padeingén. He is described as 
a resident of the village of Kawda, The District Magistrate considers 
that the conviction is illegal on the ground that there is no evidence 
that the accused was going armed. He remarks :-— 

This section [13] of the Arms Act [is] merely directed against unauthorized 
persons going armed along the public roads, etc. A persen when in a house can, 
I take it, decorate himself with as many arms as he can carry.” 

Section 13 ofthe Arms Act prescribes that ‘no person shall go 
“armed with any atms except under a license and to the extent and in 
‘the manner permitted thereby. fe 

The mere possession of dagger in a house is not illegal; and in 
the present case the form of the charge is incorrect, as the accused 
was charged with being armed, and not with going armed. 

But it is cclear that the acused committed the offence created by 
the section above quoted. He was found in another man’s house 
wearing a dagger. He did not allege that the dagger was not his or 
that he had not brought it to the house. On the contrary, he specified 
the purpose for which the dagger was used. In any reasonable con- 
struction of the facts, the accused was certainly going armed with a 
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dagger. There is nothing in the Act to limit the section inthe manner QUEEN Empress 
suggested by the District Magistrate. But even if that limitation y., 4 "3 
were applied, it would still be obvious that the accused in this case Sk Lea, 
came armed to the house in which he was arrested. The conviction 
was correct and must be upheld. 
The sentence passed on the accused, who was found going armed 
with a dagger and in possession of stolen property, was not excessive. 
He must be recommitted to jail toundergo the unexpired portion of 


his sentence. 
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SECTION 1¢ (7). See also page 193. 
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Arrest—Illegal or. irregular. 


See also pages 31, 182, 2141 and 239. 
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Chin Hilis Regulation—4. 


Chin Hills Regulation—q4. 


Before H. Adamson, Esq. 
JHABROO vw. KING-EMPEROR. 


The law as regards persons other thax Chins in the Chin Hills ts that in force tn 
Upper Burma exclusive of the town of Mandalay and the Court of the Fudicial 
Commissioner is the High Court—Appeal from the Superintendent, Chin Hilis, 
as Distvict Magistrate lies to Superintendent as Sessions Fudge, and not tie 
High Court. 


The accused was convicted undersection 53 of the Post Office Act hy the Superin- 
tendent of the Chin Hills acting as District Magistrate and sentenced to 18 
months’ rigerous imprisonment. The appeal was presented to the Local Govern- 
ment by whom it was transferred to the Court of the Judicial Commissioner for 
disposal. 

Held,—that under section 4 of the Chin Hills Regulation the law as regards 
persons other than Chins in the Chin Hills is that in force in Upper Bur ma exclusive 
of the town of Mandalay and the Court of the. Judicial Commissioner isthe High 
Court. 

Held also—that there is no appeal froma District Magistrate exercising his 
ordinary powers asa Magistrate tothe High Court. The appeal lies from the 
Superintendent as District Magistrate to the Superintendent as Sessions Judge. 


Pointed out—that under section 356, Code of Criminal Procedure, a Sessions 
Judge cannot hear an appeal from a judgment passed by himseif, He can, how- 
ever, under Regulation § of r895 (amendment to the Upper Burma Criminal Justice 
Regulation), section XIV-A (1), after adopting the procedure of that section, direct 
that the appeal be transferred for trial to any other Sessions Judge. 


This is the first case of the kind that has come from the Chin Hills. 
The appeal was presented to the Local Government, by whom it was 
transferred to this Court for disposal. Under section 4, Chin Hills 
Regulation, the Law as regards persons other than Chins in the Chia 
Hills is that in force in Upper Burma exclusive of the town of Manda-. 
lay, and the Court of the Judicial Commissioner, is the High Court. 
This is an appeal from the Superintendent of the Chin Hills acting as 
District Magistrate. There is ao appeal from a District Magistrate 
exercising his ordinary powers as a Magistrate to the High Court. 
The appeal lies from the Superintendent as District Magistrate to 
the Superintendent as Sessions Judge. But under section 556, Criminal 


‘Procedure Code, a Sessions Judge cannot hear an appeal from a judg- 


ment passed by himself. He can, however, under Regulation No. 5 of 
1895 (amendment to the Upper Burma Criminal Justice Regulation), 
section XIV-A (1), of the schedule, after adopting the procedure of 
that section, direct that the appeal be transferred for trial to any 
other Sessions Judge. With these remarks the petition of appeal and 
the proceedings are forwarded to the Superintendent and Sessions 
Judge, Chin Hills, for disposal. 
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Before H,. Thtrkell White, Esq., €.1.E. 
QUEEN-EMPRESS v. NGA PO MAUNG and NGA TUN PYAUNG, 


Mr. H. M. Litter, Government Prosecutor—for the Crown, 
Power of District Magistrate in appeal or revision to vequire an accused person to 
furnish security to keep the peace under section 105, Code of Criminal Pro- 
cedure. 


The accused were convicted under section 323, Indian Penal Code, by a second 
class Magistrate of causing hurt and_ sentenced to rigorous imprisonment for six 
months, as well as to pay a fine of Rs, 50, and im default to further rigorous im- 
prisonment for one ‘month anda half. The District Magistrate considered the 
case in revision ; set aside the fine, and reduced the period of imprisonment to one 
month. At the same time he directed the two accused to furnish security to keep 
‘the peace for one year under section 106, Code of Criminal Procedure. The quese 
tions which arise are (1), whether the District Magistrate had power to pass this 
order in revision; aud (2), whether he had power to passit without giving the 
accused an opportunity of showing cause against it. 

Held—that the District Magistrate might have passed the order under section 
306, Code of Criminal Procedure, ifhe had been acting asan Appellate Court, 
although the order could not have been passed by the Magistrate who tried the 
case. 

Held also—that a District Magistrate is competent in revision of the proceedings 
of a Magistrate of the second or third class, to require an accused person to fur- 
‘nish security to keep the peace under section 106, Code of Criminal Procedure. 

Held also—that as the District Magistrate’s order was to the prejudice of the 
-accused they should have been given an opportunity of showing cause against it. 

Reference :— 
1, U. B. R., 1892—96, page 11. 

THE accused were convicted by the second class Magistrate of 
causing hurt and sentenced to rigorous imprisonment for the exces- 
sive term of six months as well as to paya fine of Rs. 50, and in 
default to further rigorous imprisonment for one month and a half. 
The District Magistrate considered the case in revision. Ifno ap- 
peal had been preferred when the case was considered in revision 
this was a very proper procedure. The powers of revision given to 
District Magistrates are intended to be freely used to correct the 
errors of Subordinate Magistrates; and it was not necessary for the 
District Magistrate to wait to see whether the accused intended to 
appeal. If an appeal was preferred before the District Magistrate 
dealt with the casein revision, it would have been better to deal 

_with it on appeal. ; 

The District Magistrate set aside the sentence of fine and reduced 
‘the period of imprisonment toone month. Atthe same time he 
‘directed the two accused to furnish security to keep the peace for 
sone year. The questions which arise are (1), whether the District 
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Magistrate had power to pass this order in revision ; and (2), whether 
he had power to pass it without giving the accused an opportunity of 
showing cause against it. These points have been argued by the 
learned Government Prosecutor under the District Magistrate’s in- 
structions. Reported cases throw no light on the first point, the law 
having been altered by the Code of Criminal Procedure, 1898. Under 
section 106, sub-section 3 of the Code, an order under that section 
may be made by an Appellate Court. I think therefore that the 
District Magistrate might have passed the order under consideration 
if he had been acting as an Appellate Court, although the order could 
not have been passed by the Magistrate who tried the case. Even 
if the order.by regarded as an enhancement of the original punish-. 
ment, the only limitation on the Appellate Court’s power of enhance- 
ment in appeal is that it shall not inflict a grhater punishment than 
might have been inflicted by a Magistrate of the first class. (Crimi-. 
nal Justice Regulation Schedule, Section X{II.) As at present advised, 
I am of opinion that in appeal it would have been competent. to the: 
District Magistrate to pass the order. _ 

As regards revision, the sub-section cited expressly limits the power 
of passing the order to the High Court when exercising its powers of 
revision, Butin Upper Burma, under Section XII, sub-section 1 of . 
the Schedule to the Criminal Justice Regulation, the District Magis- 
trate may, in revision, pass such order as he thinks fit on the cases-of 
Magistrates of the second and third class. The power conferred by 
this section is limited by the proviso that. the District. Magistrate. 
shall not pass.a severer sentence for the offence than: might. have been 
passed by the Magistrate who tried the case. But the proviso clearly- 
distinguishes between sentences and orders, and there is no provision 
that the District Magistrate shall not in-revision pass an order, which: 
the Magistrate who tried the case could, not have passed. I have 
considered the ruling in Queen-Empress vy. Nga Chin®.which decided. 
that the District Magistrate could not set, aside an order of-an_acquit- 
tal. ButI think this case’ maybe distinguished. So far as.I can 
judge, a District Magistrate is competent, in revision of the proceed-, 
ings of a Magistrate of the second or third class, to require the 
accused to furnish security to keep the peace under section 106, Code- 
of Criminal Procedure. 

As regards the second point the District Magistrate’s order substi-- 
tuted a demand for security for one year, with the consequence of 
simple imprisonment for one year, in default of compliance, for a 
substantive sentence of rigorous imprisonment for six months and,a 
fine of Rs. 50. The only question is whether this order was to the 
prejudice of the accused. If it was so, under Section Xil of the Sche- 
dule to the Criminal Justice Regulation, the Magistrate was bound to. 
give, the accused an opportunity of showing cause against it. I think. 
it must be held that the order was to the prejudice of the accused. 
The District Magistrate considered the substantive sentence excessive 








*1, U, B. R,, 1892—~96, page 11. 
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and would presumably have reduced it on the merits. But, however 
this may be, an order involving possibiy imprisonment fora year 
instead of imprisonment, though of a more severe kind, for 74 months 
must, I think, be held to be an order to the prejudcie of the accused, 
And I am therefore of opinion that the accused should have had an 
opportunity of showing cause against it, It may be remarked that 
there is no provision to this effect in the case of an order in appeal. 
But as amatter of practice it is reasonable to give an accused 
person an opportunity of showing cause against any order to his pre- 
judice which the Appellate Court proposes to make, 

It is impossible to say that the accused were not prejudiced by the 
omission to give them an opportunity of showing cause. The order 
requiring them to furnish security is therefore reversed. If they have 
furnished security the bonds are cancelled. If they are detained in 
prison they will be immediately released. There is nothing to pre- 
vent the institution of proceedings under section 107, Code of Crimi- 
nal Procedure, against the accused, if the District Magistrate thinks 
fit so to direct, 
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See also page 135. 
SCHEDULE SECTION XV 


See also pages 47 and g1, 
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Criminal Procedure—35. 
Befive H, Thirkell White, Esg., 1,2, 
SAW HLAING v. QUEEN-EMPRESS. 
Mr, RC. F, Swinhoe—tor appellant, 


Concurrent sentences passed at one trial not to be considered aggregate sentences 
for purpose of appeal. 

The appellant was convicted on three charges and sentenced to imprisonment 
for four years on each charge, the sentences to run concurrently. The only ques- 
tion under consideration was whether the appeal lay to the High Court or to the 
Sessions Court. 

Held—that sub-section (3) of section 35, Code of Criminal Procedure, applies 
to consecutive sentences only and not to sentences which run concurrently. 

Held—that as the punishment, to which the appellant was sentenced is four 
and not twelve years’ rigorous imprisonment, the appeal lies to the Court of 
Session and not the High Court, 

Reference i-— 


Code of Criminal Procedure by Sir H. Prinsep, pages 26-29. 


THE appellant has been convicted on three charges and sentenced 
to imprisonment for four years on each charge, the sentences to run 
concurrently. The only question at present under consideration is 
whether the appeal lies to this Court or to the Court of Session. 


Under the Code of Criminal Procedure, 1882, no such question could 
arise as concurrent sentences were not allowed. Section 35 of the pre- 
sent Code enables a Court to direct that punishments shall run con- 
currently, Sub-section (3) of the same section enacts that, for the pur- 
pose of appeal aggregate sentences passed Gn convictions for several 
offences at one trial shall be deemed to be a single sentence. The 
learned Advocate for the appellant urges that in the present case there 
are agetégate sentences of imprisonment for twelve years in all, and 
that the appeal therefore lies to this Court. The contrary view is that 
when sentences run concurrently they are not aggregate sentences, 
This is, I think, the obvious view. THe punishment to which the 
appellant in this case has been sentenced is rigorous imprisonment 
for four years, not for twelve years. 

In seeking guidance to the decision between these conflicting views, 
I find in sub-section (2) of the same section that “in the case of conse- 
“cutive sentences, it shall not be necessary for the Court, by reason 
“only of the aggregate punishment for the several offences being in 
“excess of the punishment which it is competent to inflict on convic- 
tion of a single offence, to send the offender for trial before a higher 
“Court.” The first six words of this sub-section do not appear in the 
corresponding section of the Code of 1882. ‘They must have some 
meaning. Ifthe view of the learned Advocate for the appellant is 
‘correct, then sub-section (2) does not refer to the case of the con- 
current sentences ; and in that case a Courtis limited to its ordia «ry 
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power of sentencing for a single offence. This is an obvious absurd- 
ity. But if the words be taken as merely exegetical or expository 
of the case in which aggregate punishment can come under considera- 
tion, their use and meaning are clear. They have been introduced in 
order to make it certain that aggregate punishment can only be 
inflicted when there are consecutive sentences. If that is the meaning 
of “aggregate punishment” in sub-section (2), it seems reasonable 
to hold that the term “aggregate sentences” in sub-section (37) has 
the same signification. 

There seems to be no judicial authority on the point. But I find 
that Sir H. Prinsep* has the following notes to section 35: ‘‘The 
‘consecutive sentences are to be taken in the aggregate as one 
“sentence in regard, to the right of appeal = x When 
“more than one sentence is passed to take effect consecutively, .the 
“aggregate sentence is to be deemed one sentence for purposes of 
“appeal.” These remarks seem to imply the opinion of the learned 
commentator that sub-section (3) of section 35 of the Code.of Criminal 
Procedure applies to consecutive sentences only and not to sentences 
which run concurrently. That seems to me the natural and obvious 
meaning of the sub-section. 

I therefore hold that in the present case the appeal lies to the Court, 
of Session and not to this Court. The petition of appeal will be re- 
turned with an intimation to this effect, 


: Coue.of Criminal Procedure, 1898, pages 26-29. a 
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Before Hl. Adamson, Esq. 
QUEEN-EMPRESS v7. NGA HMYIN asbd TEN oTHERS 


Criminal Procedure, 107—Security for keeping the peace. 


Held—that the act of which information is given and in respect of which security 
to keep the peace is required, must be an act which is shown to be in contempla- 
tion at the time the information is given, and not one the repetition of which may 
be expected from past misconduct or from mere repute as to character. 

The eleven accused have been ordered to execute a bond with 
sureties for keeping the. peace for a year. There was only one wit- 
ness against them, and he merely testified to the fact that they were 
by repute disorderly persons. This is-not sufficient to comply with 
section 107, Criminal Procedure Code. The'act of which information 

‘is given,‘and in respect of which security to keep the peace is required, 
must be an act which is shown to be in contemplatiun at the time of 
the information given, and not one the repetition ‘of which may be 
expected from past misconduct or from’'mere repute-as to character, 
‘The order is' therefore set aside, 
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Before H. Thirkell White, Esq., 4.8. 
NGA PO KIN v. QUEEN-EMPRESS. 
Messrs. Ba Ohn and Pillay—for applicant.{ Mr, H. N. Hirjee—for the Crown, 


Security to keep the peace~Irvegularity of procedure—Conditions necessary for 
demanding. 


The accused, who isthe leader of the young mena of a village, was supposed to 
have instigated the throwing of stones ata theatre. He was called upon to fur- 
nish security to keep the peace for one year, on the grcunds that no respectable 
man would hold the position which accused did, and that so long as he held that 
position he was a source of danger to the tranquility of the town. 

Tt is admitted that the proceedings were irregular, inasmuch as the accused 
was summoned to Court on no specific charge and without any order being served 
on him as required by section 115, Code of Criminal Procedure. There was a 
further irregularity ; for the order which was in due course recorded under section 
112 of the Code did not recite any of the conditions mentioned m section 107 and 
called upon the accused to furnish security for good behaviour when the Magis- 
trate’s intention was that he should furnish security to keep the peace. 

Held—that if it was thought that there was suffictent evidence to show that the 
accused had instigated the throwing of stones at the theatre he shouid have been 
prosecuted for any offence which he might thereby have com:nitted. 

Held also—that a presumption as to future probable conduct may often, though 
it cannot always necessarily, be drawn from past actions ; 

Held also—that in order to place an accused on security to keep the peace there 
must be evidence tu show that s:me specific act likeiy to amount to, or to occasion 
a breach of the peace is contemplated. 


References :— 
x, Upper Burma Rulings, 1897-1901, page 15. 
20, W. R., Criminal, page 57. 
J. L. R., 9, All., page 452. 


Maung Po Kin has been called upon to furnish security to keep the. 
peace for one year. ; 

It is admitted that the proceedings were irregular inasmuch as the 
accused was summoned to Court on no specific charge and without 
any order being served on him as required by section 115 of the Code 
of Criminal Procedure. But this irregularity does not seem to have 
prejudiced the accused in any way. There is a further ircegularity ; 
for the order which was in due course recorded under section rrz of 
the Code does not recite any of the conditions mentioned in section 
107, and calls upon the accused to furnish security for good behaviour 
when the Magistrate’s intention was that he should furnish security to 
keep the peace. 

The Magistrate proceeded to take evidence. He considered it 
proved that Po Kin was kalata gaung or ludyo gaung of his quarter 
by which I understand is meant leader of the young men; that no 
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-respectable man would hold such a position: and that so long as Po 
Kin held that position he was a source of danger to the tranquility of 
the town, He also found that on the occasion of the performance of 
a pwéinthe quarter, the accused demanded tickets for his young 
men, that after the refusal of the manager to give the tickets he 
assembled the ycung men by beat of gong; and that then stones were 
thrown at the theatre. When the tickets were given the stone throw- 
ing ceased. ‘On these grounds he demanded security from Po Kin. 

Section 107 of the Code of Ciiminal Procedure empowers the 
Magistrate to require a person to shcw cause why he should not give 
security for keeping the peace, when he is informed that such person 
is likely to commit a breach of the peace or to disturb the public 
tranquility, or todo any wrongful act that may occasion a breach of 
the peace cr disturb the public tranquility. In the case of the Queen- 
Empress v. Nga Hmyin * it was held by this Court that “ the act of 
“ which information is given, and in respect of which security to keep 
“the peace is required, must be an act which is shown to te in con- 
“templation at the time of the information given and not one the 
“ repetition of which may be expected from past misconduct or from 
“mere repute as to character.” 

In these proceedings I cannot find any indication of what specific 
act likely to cause a breach of the pesce the accused was supposed to 
intend to commit, If it was thouglt that there was sufficient evidence 
to show that the accused had instigated the throwing of stones at the 
theatre, he should have been prosecuted for any offence which he 
might thereby have committed. if the performances were to be con- 
tinued at the time when the proceedings against the accused were 
taken, and if it was reasonably apprehended that the accused would 
disturb them, Iam not prepared to say that evidence of past acts 
might not justify the inference that they would be repeated. With 
great deference and respect, 1am unable to accept entirely the re- 
marks of my learned predecessor in the case of Po Gyt.+ In that case 
it was said— 

“ The thing which it was attempted to prove was that the accused was concern- 
ed ina certain transaction * * which had already taken place. Itis not very 
clear that such an affair did occur; but assuming that it did, the proper course 
was to prosecute accused for being concerred in it. The Magistrate apparently 
presumed that accused was likely to commut another breach of the peace of the 
same kind because he was concerned, as he believed, in this one. If that is logical, 
then 4 fortiori a prrson who has actually been proved to have taken part in such 
an affair and has been convicted ana set at large again may be presumed with 
certainty to be likely to commit ancther sinilar breach of the peace, and may be 
proceeded against under Chapter VI11 of the Code cf Criminal Procedure. But 
surely this is a fallacy or a theory which cannot be worked upon in practice.” 

I venture to think that a presumption as to future probable conduct 

may often be drawn from past actions; and that this is recognized 





*Paseise | t Criminal Revision No. 1097 of 1897. Not reported. 
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by the Legislature in section 106 of the Code of Criminal Procedure, 


where the mere fact of conviction of certain offences is made ground 


for tequiting security for future good conduct. [ do not say that proof 
of past acts is always sufficient to'justify a presumption as to future con- 
duct. But I am of opinion that it cannot-be laid down as arule of law 
that such a presumption may not arise. 


I think it is clear, however, that the law- is correctly laid down in 
the case of Vg1 &imytn * above cited in so far as it declares that the 
act of which information is given must be one shown to be in con- 
templation at time of the information. I donot understand that 
ruling to'go to extent of the passage cited from the case of Po Gyzt 
in declaring presumptions from past conduct: inadmissible. If it does 
so, I respectfully dissent from it. 


In the case of the Queen-Empress v. Abdul Hug ¢t the High Court 
at Calcutta remarked :-—~ 
“ The section calling: upon parties’ for security to keep the peace refers to’cases 
where there is a ‘likelihood’ of a breach of the peace-béing committed. Of 
course this must mean a reasonable likelihood, a reasonable probability that ‘there 
will be such breach. In this case the Deputy Magistrate says that it was ‘ just 
possible’ under the circumstances that a breach of the peace might také place. We 
think that is not sufficient ; there must be something more than a ‘ bare possibility ’; 
there must-be a reasonable likelihood of a breach of the-peace taking place,‘ before 
a Magistrate can call:upom any one to vive security.” 


In the-casé of the Queen-Empress v. Abdul Kadir § the High Court 


at Allahabad observed :— 


“Tam willing to concede that the Mavistrate may initiate procéédings under 
‘section 107’ of the Gode, upon any such ‘information as‘may- satisfy him as to’ the 
likelihood of a:-breach of the peace’ being committed.’ I am-+also prepared to hold 
that in holding the enquiry under section 107, the nature or quantum of eviderice 


‘need not be s) conclusive asin .trials fur offences. But at -the same time I hold 


that in such enquiry the Magistrate ‘should not proceed purély upon an apptehen- 
‘sion- of a‘breach of ihe’ peace, but‘ is bound’to see that substantial-grothds for such 
an; apprehérision are established:by proof of facts against ‘each ‘person implicated, 
~which would lead to such a conclusion. What the nature of the facts-should be is 
a question which of course depends upon the circumstances: of each case; but I 
have no hesitation ir thinking. that whenthe nature of the information requires it, 
overt acts must be proved before the Magistrate can make an order under-section 
118 of the Code.” 

‘AS Ihave saidjin’this case I-am unable to ‘discover what specific 
Act likely"to occasioa a'breach‘of the. peace the atcused was supposed 
to co1teniplate. ‘It could-not be any act to cause a disturbance ofthe 
pwé-becausé-the perfotmances in his-quarter had been discontinued. 
All that‘the District: Magistrate’ finis is thatas ‘leader: of the young 
men, so"long as he' cotitindes*te use’ his ‘ inflience ‘with them to a bad 
‘piirpdse, the aécused “is a “sduitce’ of “datiger to’ the‘ tranqitiility’of the 





* Page 15. 

+ Criminal --Revision No.:x097 of 18y7. Not-reported. 
f2o W., R. Criminal 57. 

§ LL.R., gy, All, 452. 
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sible disturbance if some unspecified occasion should arise. 
that it does not-afford sufficient ground for calling upon the accused to 


furnish security. ; ‘ 
I therefore reverse the District Magistzate’s order, and direct that 
stthe security bond executed by Po Kin and his sureties be cancelled. 
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Before F. S. Copleston, Esq. 
QUEEN-EMPRESS vz. NGA E. 
Criminal Procedure 109,-—Security for good behaviour. 


The accused was ordered to execute a bond for Rs. 75, with two sureties each 
to a like amount, for his good behaviour for six months. Soon afterwards he was 
conyicted under section 4 of the Public Gambling Act* and was fined Rs, 15. 
The Magisirate thereupon ordered the accused to give fresh security for Rs, 75 
with two sureties to a like amount. Subsequently Rs. 75 was realized from each 
of the two sureties. 


Held—that fresh security could not be demanded without fresh proceedings. 


Held also—that the sureties could not be required each to pa; the full amount 
of the bond. 


References :— 

x, U. B. R., 1892—96, page 46. 
1, U. B. R., 1897—1901, page 26. 

In Criminal Miscellaneous case No. 3 of 1898, Nga E was ordered 
by the Subdivisional Magistrate of Momeik under section 10g, Crimi- 
nal Procedure Code, to execute a bond for Rs. 75 with two sureties 
each to a like amount, for his good behaviour fer six months. This 
wason the 5th August 1898. On the 16th September following 
Nga E was convicted and fined Rs. 15 under” section 4 of the Public 


Gambling Act.* The Magistrate then called on him on the 2oth Sep- 


tember to give a bond for Rs. 75, with two sureties each to a like 
amount, to be of good behaviour for six months. 

On the 25th September Nga E and histwo sureties Nga Ko and 
Nga Pya, were ordered to pay up the amount of the bond—“ the pen- 
alty of Rs. 75 each.” The sureties paid up the amount of Rs. 150, 
and on appeal the District Magistrate refused to interfere. 

It does not appear that Nga E paid up Rs. 75, the amount of his 
bond. Nor does he appear to have furnished fresh sureties as order- 
ed by the Magistrate. He was committed to jail on the 20th Septem- 
ber 1898, and the Magistrate ordered that the imprisonment in the 
security case should commence after the expiration of the sentence in 
Criminal Case No, 23 of 1898, which is the gambling case already 
referred to, and in which the order was that in default of payment of 
the fine of Rs. 15 Nga E should suffer rigorous imprisonment for two 
weeks. 

It has recently been held by me in Criminal Revision No. 1088} of 
1898 that a Magistrate has no power to order a person to give a fresh 
bond and fresh sureties after a forfeiture by him of a bond for good 
behaviour without a fresh proceeding. In this case the Magistrate 
made no such enquiry, nor was Nga E ordered even to show cause- 


* Section 11, Gambling Act, 1899. | + Page 26. 
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against being called on to execute a fresh bond with fresh sureties, 
The order of 2oth September 1898 is therefore set aside and an order 
for the release of Nga E in case he is detainedin prison under this 
order will issue. It was also held in the same revision case that the 
sureties cannot be called on to pay up more than the amount of the 
bond. It was therefore not legal to make the two sureties each pay 
Rs, 75, the full amount of the bond. Jt will be necessary therefore to 
order the refund of Rs. 75. The Magistrate does not appear to have 
considered whether under section 514 (5) he should exercise his 
discretion and remit any portion of the penalty. The offence of 
gambling was not a serious one, as the fine inflicted shows; and, in 
my opinion, it was not necessary, or even reasonable in the exercise 
of discretion, to exact the full penalty, and, of course, still less so to 
exact three times the amount of the bond as the Magistrate apparent- 
i. todo. It willbe sufficientif each surety be mulcted in 

- 25 or atotal sumof Rs. 50. The balance, Rs. 100, is to be refund- 
ed to the two sureties, There is one other point tobe noticed. The 
Magistrate demanded security on the 2oth September; but in the 
warrant of commitment he deferred the commencement of the term of 
imprisonment in default to the date of the expiry of a sentence Nga E 
was then undergoing. In the written order the Magistrate directed 
the accused persen to give the bond and sureties within two days, but 
committed him to prison at once in default, with an order which makes 
no reference to the two days, but merely to the previous sentence as 
just pointed out. I am not awareof any power to defer the commence- 
ment of the term of imprisonment in default beyond the date within 
which the bond isto be furnished. In this Court’s Criminal Revision 
No. 585 of 1896, Queen-Empress v. Nga 5o,* it was pointed out that 
section 397, Criminal Procedure Code, could not be applied in a case 
of this kind because an order of committal to prison in default of 
security is not a sewtence of imprisonment. 








* 1,U_B. R., 1892—96, page 46. 
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Greaniieat Revision Before H. Thivkell White, Esq., €.1.8. 
0. 1142; : 
7898. QUEEN-EMPRESS v. NGA NGWE GAING. 
a Criminal Procedure 109, r1o—Proceedings under—ordinarily not to be custituted 


immediately after release of person from jail. 


The accused, who was released from Jail on 7th October, was arrested again on 
the 15th November, that is, after he had been free for five weeks, and ordered, 
under section r10, Code of Criminal Procedure, to furnish security for good 
behaviour. 

The District Magistrate doubted whether the accused had been given sufficient 
time to show that he had no intention of leading an honest life and referred the 
case for the orders of the High Court. 

Aeld—that it was not possible to lay‘ down any definite hmit of time within 
which proceedings under section rog or section 110, Code of Criminal Procedure, 
should not be instituted against a person released from imprisonment either under 
one of those sections or under sentence for a substantive offence; but that sufficient 
time should be given to allow the accused a chance of reformation. 


Ref evences -— 


S. J. L. B., page 420. 
"533: 





1Do not think that any definite period has been fixed in Lower 
Burma within which a person released from imprigonment in default 
of furnishing security to be of good behaviour should not again be 
proceeded against under section 109 or section 110, Criminal Pro- 
cedure Code. The cases which the District Magistrate had in mind 
are probably those of Zw Ke* and Lezn Baw U+. In the former it 
was said .— ; 

“It is not the intention of the Legislature that a series of security 
orders should be made in succession immediately after the release of 
a person discharged on the expiry of an earlier term of security. 
After the expiration of a term of security some new proof of bad live- 
lihood, or the fact that the person is not capable of following any 
honest calling, is necessary before fresh security may be demanded.” 

In the latter, Mr. Fulton remarked— 

“Tt must be borne in mind that, when aman has been released 
from jail after the completion of his sentence, he must be given a fair 
chance of reformation and must not be called on to give security for 
good behaviour till there is satisfactory evidence to prove that he has 
returned to his evil courses.” 

The principal expressed in the above quotations may well be adopt- 
ed. But it isnot possible to lay down any definite limit of time with- 

in which proceedings under section 109 or section i110, Criminal Pre- 
‘cedure Code, should not be instituted against a person released from 
imprisonment either under one of those sections or under sentence 
for a substantive offence, Each case must be dealt with on its merits 





*S, J, L.B., page 420. | TS.J. L.B., page 533. 
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with due regard to all the circumstances, In the present case the 
Magistrate considered it proved that the accused had resumed his 
former course of life. If thatis so, the order does not seem open to 
objection. But it must be admitted that a very short interval elapsed 
between the release of the accused and the date of the order. And 
it may be doubted whether the accused had sufficient time to show 
that he had no intention of leading an honest life. 

There has been no application for revision. The District Magis- 
trate has full power to deal with the case on its merits and to pass 
orders under sectiou 124 or section 125, Criminal Procedure Code. 
He should now-proceed to consider the case in the light of the above 
remarks and to pass such orders as may be proper. 


Quegen-EMPRESS 
Ue 
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Before G, W. Shaw, Esq. 


Criminal Revision 


No, 284 of KiNG-EMPEROR wv. NGA YE E. 
rg0r, 
Fune Security for good behaviour—Difference between sections 109 and 110 pointed 
jth. out—Hrrors in procedure, 


The accused was sent up under section 110, Criminal Procedure Code. The 
Magistrate sanctioned prosecution under section 109 and under 112, Criminal 
Procedure Code, summarized the information as follows: <“‘ No ostensible means of 
subsistence, association with bad characters, and habitual stealing.”’ 

He proceeded to call upon the accused to show cause why he should not furnish 
* two sureties worth Rs. 300,” and execute a bond himself for Rs. 100, but did not 
specify under what section. ; 

Held—that the Magistrate ought to have kept to section 110, Criminal Procedure 
Code, in his order under section 112 in view of the information about the habitual 
stealing. If the evidence failed to establish this a final order could have been 
passed under section 10g. Ifthe order under section rr2 is made under section 
109, a final order cannot be made under section 110. 

Pointed out-that there is only one penalty of abend. ‘The principal is bound 
in this amount and if he has to furnish sureties they are bound for the same 
amount, They may be jointly and severally liable for it or may be each liable for 
a part. 


Reference.—1, U. B. R., 1897—1901, page 26, 


The Police classed the case as one falling under section 110. The 
Magistrate sanctioned prosecution under section 109, Criminal Procé- 
dure Code. In his order under section 112 he summarizes the infor- 
mation as follows: “INo ostensible means of subsistence,” “ association 
with bad characters,” and “ habitual stealing.’ He then proceeds to call 
upon aécused to show cause why he should not furnish “two sureties 
worth Rs. 300” and execute a bend himself for Rs. roo, but does not 
specify under what section. Inhis judgment he refers to accused 
having been proved by the evidence to bear the reputation of a thief and 
an associate of bad characters, and finally orders accused, apparently 
under section 109, Criminal Procedure Code, to execute a bond with 
two sureties in Rs. 150 each. There are several mistakes here. It is 
not apparent what distinction the Magistrate conceives there is 
between section 10g and section 110, but it is evident that he did not 
read these sections before he recorded these proceedings. 

Section 10g covers the cases of— 

(z) A person taking precautions to conceal his presence, etc. 

(6) A person who has no ostensible means of subsistence. 
Section 110 deals with six-other classes of persons :— 

(2) A habitual robber, house-breaker or thief. 

(4) A habitual receiver of stolen property, 

(c) A habitual harbourer of thieves or aider in concealment, 

etc., of stolen property. 
(d@) A habitual committer of mischief, extortion, etc. 
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(e) A habitual committer of offences involving a breach of the 
eace. 
(7) & het so desperate and dangerous that his being at 
hia large without security is a danger to the community, 

The habitual thief is not dealt with by section 109 and the “ associate 
-of bad characters” does not appear in either section. 

The Magistrate ought to have kept to section 110, Criminal Proce- 
dure Code, in his order under section 112 in view of the information 
-about the habitual stealing. Ifthe evidence failed to establish this, a 
final order could have been passed under section 109. Ifthe order 
under section 112 is made under section 109 a final order cannot be 
made under section r1o. The Magistrate’s attention is drawn to 
section 118, proviso 1. He has already overlooked this provision by 
ordering the accused to find security to the extent of Rs. 300, when 
‘his order under section 112 limited the security to Rs. 100. The 
bond omits to specify the amount in which the accused is bound. 

The order under section 112 contained another mistake in that it 
directed accused to execute a bond for Rs. 100 and to furnish two 
sureties for Rs. 300. This is impossible. As pointed out at 
page 26 there is only one penalty of abond. The principal is bound in 
this amount, and if he has to furnish sureties, they are bound for the 
‘same amount. They may be jointly and severally liable for it or may 
be each liable for a part. 

In the present case the Magisirate was prevented by section 118, 
‘proviso I, from requiring accused to execute a bond for more than 
. Rs. 100 and the sureties could not be bound to make good more than 
‘this amount. wm, 

The order is altered to one directing accused to execute a bond 
sunder section 109 for his good behaviour for one year for Rs. 100, 
with two sureties jointly and severally liable for the same amount, or in 
default, that accused be imprisoned rigorously for one year. 

‘ on accused and sureties should be required to execute an amended 
bond. 


Kixc-EmPreror 
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Before FS. Coppleston, Esq. 
QUEEN-EMPRESS #. NGA HLA. 
Criminal Procedure, 109, 118—Security for good behaviour. 


The accused was ordered to enter into a bond in the sum of Rs. 50 with three 
sureties to be of good behaviour for one year. Security was furnished. Soon 
afterwards the accused was convicted under section 34, Police Act, and was fined 
Rs.2,. The Magistrate thereupon ordered the accused to be rigorously imprisoned 
for the remainder of the term of security, or till he furnished fresh security, and 
realized Rs, 50 from each of the sureties. 

Held,—that the order committing the accused to prison was illegal, 

Held also,—that fresh security could not be demanded without fresh proceedings. 

Held also,—that the suretiés could not be required each to pay the full amount 
of the bond ; that only the amount entered inthe bond could be recovered from 
the accused and his sureties or any of them. 


Held also,—that under the circumstances the full amount of the bond should 
not have been recovered. 

OnE Nga Hla was on the 16th September 1898 ordered to eriter 
into a bond in the sum of Rs. 50 with three sureties in the like amount 
to be of good behaviour within one year; failing which he was to be 
rigorously imprisoned for that period or until security was furnished. 

Security was furnished and the three securities signed for Rs, 50 
each. On the 9th November following Nga Hla was convicted under 
section 34, Police Act, of drunkenness and was fined Rs. 2. The 
Magistrate, who had taken the bond under sections 10g and 118, 
Criminal Procedure Code, thereupon ordered Nga Hlatobe “ rigor- 
“ously imprisoned for the remaining term of the said bond, until 
“fresh security be furnished and accepted and the sum in the said 
‘bond be realized from him and his sureties.” 

Fresh security was furnished and apparently Nga Hla signed 4 new 
bond and was released about the 22nd November, 

The original sureties were on the gth November called on to show 
cause why they should not each forfeit Rs. 50, the amount mentioned 
in the bond. On the 11th November the Magistrate recorded that no 
explanation whatever had been offered by the sureties, and directed 
the three persons, Nga Tha Zan, Nga Po Thet, and Nga Tha Gywé, 
to pay in Rs, 50 each, and on the following day Rs. 150 was paid in 
accordingly, 

The order forfeiting the bond was legal, but the order committing 
Nga Hla to prison for the remaining period of the bond or pending 
the furnishing of new security was illegal, The Magistrate has not 
quoted any authority for such an order, It is not sanctioned by 
section 123, Criminal Procedure Code, or by any other section of the 
Code, so far as I know. Nor was the order demanding fresh security 


warranted by law, except, it may be after fresh proceedings under 
Chapter VIII. 
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I pass on to the order requiring the sureties to pay up Rs. 50 each. 
Action under section 514, Criminal Procedure Code, was justifiable, 
but the offence of which Nga Hla had been convicted was a trivial 
one andwhe Magistrate would perhaps have exercised a reasonable 
discretion had he refrained from calling on the persons bound by the 
bond to pay the penalty or show cause against doing so. 

In any case, having decided to proceed, the Court should, in its dis- 
cretion, have remitted part of the penalty mentioned and have 
enforced payment in part only. In calling on the sureties to pay up 
the full amount the Magistrate failed to exercise proper discretion, 
On the face of it, it seems extraordinary that the criminal should be 
fined Rs, 2 and his sureties Rs. 150. It does not appear that the pro- 
ceedings were taken against Nga Hla himself under section 514. 

The original order requiring a bond for Rs, 50 and sureties to the 
extent of Ks. 30 each was legal if it meant that the sureties bound 
themselves severally to pay Rs. 50 in case of default, but, as inter- 
preted by the Magistrate, appears to have been illegal, Sections 109 
and 118 deal with the evecuttsn of bond with suretzes, that is to 


say, the accused person executes a bond for the amount decided on. 


under section 118 and furnishes sureties for the payment of that 


amount, The sureties are not to bind themselves to pay up each and 
all the full amount of the bond in the case of forfeiture, but are to bind: 


themselves in such amounts as may be fit so as to secure the amount 
of the bond. In the present case a legal order would have been for 
the sureties to bind themselves jointly and severally to forfeit Rs, 50, 


This is indicated also in Form XI, Schedule V, Criminal Procedure: 


Code. Either of the sureties Was properly liable for Rs. 50; they 
were also jointly liable for Rs. 50; but they were not properly made 


liable for Rs, 150. Each again might, for instance, have been made- 


liable for the bond for a third part oi Rs. 5o. 

Itnow merely remains to pass such orders as will, as far as may 
be, remedy the errors committed. The bond furnished on ox about 
the 22nd November is cancelled. The amount to be forfeited by each: 
surety is reduced to Rs. 5 each. The balance will be refunded. 


QuzeEn-EM PRESS 
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Before H. Thirkeli White, Esq., ¢.1.2. 


Criminal Revision 


No. oe oe QUEEN-EMPRESS v. NGA PAW anb Anoruer. 
December Criminal Procedure 123 (2)—Secuvity for good behaviour—Imprisonment in 
24th. default. 


When the period for which security is demanded exceeds one year, if security is 
not given, imprisonment in default cannot be awarded by a Magistrate. The 
accused should be detained pending the orders of the Sessions Judge, 

Ir appears to be necessary to draw the attention of Magistrates to 
section 123, sub-section 2, of the Code of Criminal Procedure. This is 
the third case which has recently come before me f.om three separate 
districts, in which a Magistrate has overlooked or disregarded the 
provisions of that sub-section. When the period for which security 
is demanded exceeds one year, if security is not given, the Magis- 
trate cannot award imprisonment in default. He must direct the 
detention of the accused pending the orders of the Sessions Judge, to 
whom the proceedings must be submitted. iia 

The District Magistrate has dealt with this case on its merits and 


no further action is necessary. 
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Before G. D, Burgess, Esq., €.8.1. 
NGA PO HMI wv. QUEEN-EMPRESS, 


Criminal Procedure Code, 161, ty2—-Statements reduced into writing under 
section 1624 ave distinct from the diary maintained under section 172, but the 
Police Officer reducing such statements into writing is a public servant 
charged with thetr preparation within the meaning of section 167, Penal 
Code. 


Application for revision. 

The applicant—accused, a police sergeant, wasiconvicted under section 16r, 
Penal Codeyand sentenced to six months’ regorous imprisonment for that he, being 
a public servant charged with the preparation of a document, had framed such 
docuinent in a manner which he knew or believed to be incorrect, intending thereby 
to cause, or knowing it to be likely that he migat thereby cause, injury to an 
accused person. : 

The accused reduced to writing under section 161, Code of Criminal Procedure, 
‘the statements of certain witnesses in such a way as to make it appear that the 
person accused in the case under investigation had committed _an offence, although 
the witnesses in reality had not said what they were represented as saying. Section 
161 says‘that the investigating police officer “may reduce into writing any state- 
ment made by the person so examined,” and the question was whether, under the 
terms of the section, the police sergeant was charged with the preparation of the 
-documents. 

Held,—that it was obvious from the circumstances and from the prescribed 
-duties of police officers, that if such reduction to writing is made, it is not for the 
mere personal benefit of the investigating Police officer, but is an act done in his 
official capacity ; and that the police officer is required to make a true record, if 
‘he makes any at all,for it would be worse than useless to leave him at liberty to 
put down anything that might suit himself. 

Application dismissed. ; 


References.— 
I. L. R., 16, Cal., 610. 
I, L, R., 4, Mad., 144. 

THE documents made in this case cannot be treated as part of the 
special diary prescribed by section 172, Code of Criminal Procedure, 
and the District Magistrate’s argument on this point will not hold 
good. That such statements, recorded under section 161, are no 
portion of the diary has been decided in 16, Cal., 610, and that deci- 
sion is clearly in accordance with the provisions of the Code. Its 
correctness 1s admitted in section 585% of the Police Manual. 

The Subdivisional Magistrate reports that the diary was closed 
before the statements were recorded, so that they could not be in- 
-corporated as part of it as the District Magistrate desires to contend, 
The question then is whether, having been recorded under section 161, 
they can be considered as documents with the preparation of which 
accused was charged. The difficulty lies in the meaning that ought 








*[ Paragraph 623 of the second edition, Police Manual, 1899. ] 
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to be given to the word “charged.” Section 161, Code of Criminal 
Procedure, merely says that the investigating police officer may reduce 


‘into writing any statement made by a person examined by him under 


the section. 

It is obvious, however, that if such reduction to writing is made, it 
is not for the mere personal benefit of the police officer, but is an 
act done in his official capacity, and every day use made of the 
record thus obtained, although such use is limited by the provisions 
of section z62 and those of the Evidence Act. 

Section 561* of the Police Manual now requires statements so re- 

corded to be atiached to the final report, and 
See 4, Madras, 144. section 585At gives further directions and requires. 

that each day’s “proceedings be signed by the officer 
making the investigation. Asa matter of common sense it follows 
that the police officer is required to make a true record, if he makes 
any at all, for it would. be worse than useless to leave him at Hberty 
to put down anything that might suit himself. 

-The point is not free from doubt, but as at present advised, 1 come- 
to the conclusion that, although it is optional with the police officer 
to make a record or not, he may be said to be charged with its 
preparation when he decides that it should be made. 

Under these circumstances there will be no interference, and the 
application for revision is dismissed. 


*f Paragraph 592 of the second edition, Police Manual, 1899. } 
+ [ Paragraph 624 of the second edition, Police Manual, 1899. } 


1901.] UPPER BURMA RULINGS. 31 








Criminal Procedure—161-154, 155, 156, 162-200, 
202, 204-235 (1). 


Criminal Procedure—16yz-154, 155, 156, 162-200, 202, 204-235 (1). 





Before G. D. Burgess, Esq., 0.8.1. Criminal Appeat 


- No. 63 0 
NGA PO KE v, QUEEN-EMPRESS. ene: 
Mr. H, M. Littey—Government Prosecutor, for the Crown. Pde 
Criminal Procedure Code, 161-154, 1§5, 156, 162-290, 202, 202-235 (1). ° 
~ 
An investigation by the police under section 161, Code of Criminal Procedure, 
risa stage of a judicial proceeding within the meaning of explanation 2 to section 
193, Penal Code. 


Various irreguiarities of procedure, 
154—Formal information not taken down at time it was laid, 


155—-Illegal arrest ty police without warrant for an offence under sections 193 
—4o9, Penal Code. 


15§—200, 2u2, 204-—Without examination of complainant and without issue of 
warrant, police directed to investigate in a non-cognisable case and accused given 
into police custody. : 


161—Siatement of person examined by police under section 16x reduced to 
writing wrongly adiztted as documentary evidence—-Euidence Act, So—gr. 


Prevailing tendency to assume or take for granted many things which ought 
to be proved-~-Evidence Act, 57—101. & an 


235 (—“ Transaction ”’—meaning of word. 


The accused, a thugyi, was convicted under section 409, Penal Code, of criminal 
breach of trust of certain revenue collections, and under section 193 of intentionally 
giving false evidence in a stage of a judicial proceeding, by telling a false story of 
a dacoity to account for the defalcation in the course cf a police investigation. 


Aeld,—that an investigation conducted by a police officer under section 161, 
‘Code of Criminal Procedure, is a stage of a judicial proceeding within the plain 
literal meaning of explanation 2 of section 193, Penal Code. ; 


Various irregularities in matters of procedure and faults in regard to evidence 
commonly committed in the trial of criminal cases commented on and pointed out 
for avoidance by the Courts. 


References— 
x, U. B. R., 1892-95, p. 195. 
1. L. R., 9, Cal, 455. 
I. L.. R., 11, Bom., 657 and 659. 
Todas Rez te < 702. 4 . 
Mayne’s Criminal Law ofIndia. Starling’s Penal Cede g, M. : 
378, 23, L, J. C. P., 108. e 9 Mand W., 


THE circumstances of this case are clearly stated in the evidence 
of the second witness for the prosecution, which was as follows :— 

Deposition of Nga Wa, second witness, for prosecution—* On the Tagu lasan 
oth day, I was called by the accused thugyi to come witha cart to Mandalay. I 


awent with him and we left that night ato P.M. and arrived at Ywazu village at 
about men’s sleeping time. We hada teak box and a tin box and a dalwé in the 
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cart with us and a few mats. At Ywazu I was told by accused to open the teak 
box and I did so, and I found in it a black paso anda large stone and Rs. 8 in 
case. In the tin box I saw some books which looked like Zhathameda books. At 
Ywazu, before I called the villagers, the accused said that I was to say before the 
villagers when 1 dropped the Rs. 2into the box (the Rs. 2 which] was to get 
from Ma Hmwe Bén on account of katng revenue) that I was to say that there was 
Rs. 672 in the box, and that I was to drop the Rs. 2 on the stoneto makeit sound, 
I then called the villagers and after they had gone, the accused called Maung Kyaw 
and told him to get a chicken from Maung Saing and that he (accused) would pay 
for it. When the chicken was brought by Maung Kyaw I was tied on to the cart. 
At early morning we went on to Hnyebotaung and the accused told me to turn the 
cart off the road, and the accused took a tin box, and [, the wooden box, and Maung 
Yan Nyein took the chicken and the da, and we went into jungle. We killed the 
chicken and cut up the boxes and cut two big books with the du and the blood of 
the chicken was smeared on the books, and round about the cart ; and the accused 
himself gave the roof of the cart two cuts, and he also cut his own hair and then, 
that the chicken’s blood might not fall anywhere else, I was told to take the chicken 
off and bury it, whichI diddo. The accused thugyi also told us on the road 
that when the Government asked us we were to say without any fear that Rs. 
673 Government revenue, had been taken away by dacoits. We all three went 
back on foot to Shwepyi and reported at the guard what had happened, namely,. 
that we had been attacked by dacoits. The accused, myself, and Maung Yan 
Nyein all three went and reported, and then I went off, and getting cart, accused 
returned to Kyunsi. When [ got back I met head constable Maung Po, and I was 
told to show the road to Kadetchin, and I then on the road made a clean breast of 
the whole affair and explained everything, and how that it was nota dacoity at 
all. 1 afterwards went to the Assistant Superintendent uf Police and showed the 
place where the chicken’s body was concealed. | was afraid of the thugyi and 
hence reported what was false, ; 

“At the Zayat at Ywazu the thugyi (accused) at first said that he had not got 
any Government revenue, and that he could not pay any in, and that he intended 
getting up a false dacoity. 

Cross-exaimination—Nil,” 

Tue third witness for the prosecution, Yan Nyein, who was along 
with accused and Nga Wa gave similar evidence to the above. 

Both these men were accomplices, but they are fully corroborated 
by the evidence of independent witnesses and by the admissions of 
accused himself, who does notattempt in appeal to deny the main: 
facts, but seeks to excuse himself on the grounds that he was intoxi- 
cated and that the real culprit is Nga Wa. 

There can be no doubt, however, that the accused appellant him- 
self was the contriver of the whole affair, and that he deserves the 
sole credit of the very considerable dramatic talent and the attention 
to the details of stage management which the arrangements made 
display. eas 
‘ “On these facts the accused has been convicted by the District,. 
Magistrate on two charges, one of.criminal breach of trust as a pub- 
lic servant under section 409, Penal Code, and the other of intention- 
ally giving false evidence in a stage of a judicial proceeding under 
the first part of section 193, and has been sentenced to three yearsy 
and two years’ rigorous imprisonment respectively for those offences. 
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The Court of Session has, in a careful judgment, taken notice of 
some of the faults in the proceedings, but has, notwithstanding, con- 
firmed the conviction on both charges and the aggregate sentence of 
five years’ imprisonment, on the findings that there is sufficient 
evidence On record and that any irregularity that may have been com- 
mitted has not caused a failure of justice and may be cured under the 
_ provisions of section XV. of the schedule to the Criminal Justice Regu- 

lation. 

The Court of Session is perhaps right in its view that, in the par- 
ticular circumstances of this case, the accused has not been substan- 
tially prejudiced, but criminal proceedings should be so conducted as 
to avoid throwing on the superior Courts the burden of making 
special allowance for errors and defects, and it will probably be useful 
to take this opportunity of pointing out for the instruction of Criminal 
Courts the faults that are most prominent in the present proceedings. 

In the first place, then, the institution of the proceedings was 
irregular. The accused was arrested by the Police at the outset, 
although the Police are not at liberty to arrest without warrant for an 
offence under either section 409 or 193, Penal Code. This illegal 
arrest was made, not by an ordinary Burman Police-constable, but 
by an English Assistant Superintendent of Police, who ought to have 
known the law. 

It is hardly necessary to say that it is the duty of a Police Officer 
to see that the law is obeyed, and not broken. Ifa Police Officer 
wilfully breaks the law himself, the offence committed is a particularly 
aggravated one because of the bad example it sets, and of the con- 
tempt into which it is liableto bring the law. Ifa Police Officer 
inferior or superior, makes an illegal arrest he exposes himself to 
prosecution and punishment for wrongful confinement. Offences of 
this kind have been occurring recently, and it is desirable that Police 
Officers should be on their guard lest the necessity should occur in 
some flagrant instance of applying the deterrent of an exemplary 
sentence. 

Subsequently the papers in the case were laid before the District 
Magistrate by the Subdivisional Magistrate, and here another irreeu- 
larity took place. The District Magistrate directed that an investi- 
gation should be made by the Police and that the accused should be: 
sent up for trial at its conclusion. « 

This was notin accordance with the law which is laid down in 
sections 200—204 of the Code of Criminal Procedure. No warrant 
appears to have been issued, and the entry in the diary is that accus- 
ed was sent up in custody. An order tothe Police to investicate 
does not convert a case from a non-congnizable into a cognizable one; 
on the contrary, the power to arrest without warrant is expressly taken 
from the Police in the investigation of a non-cognizable offence by: 
section 155, Code of Criminal Procedure. 
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If the Police are bound to a scrupulous observance of the law, it is 
needless to dwell on the stringent obligations under which the Magis- 
tracy lie in this respect. 4 

Before passing from the preliminary stage of the case to the trial, it 
is desirable to notice that the provisions of section 154, Code of Cri- 
minal Procedure, were not carried out by the police officer in charge 
of the police-station at which information of the alleged dacoity was laid. 

The Assistant Superintendent of Police states in his deposition 
that the accused’s ‘formal complaint was not taken down till after 
his arrest, as the sergeant was apparently so astonished at the report 
of the dacoity that he brought the news to me without at once record- 
ing his complaint.” ; 

The provisions ot section 154 are of high importance, and failure to 
‘comply with them is apt to result in the loss of valuable documentary 
evidence. 

We may now. pass to the trial, where the prevailing tendency—and 
it ig a very common one in the Courts—is to assume or take for grant- 
ed many things which ought to be proved. This isa very natural 
thistake, and an easy one to fall into, for one is very apt unconsciously 
-to act on one’s own knowledge or supposed knowledge of matters 
which really require to be distinctly established by proof in the ordi- 
nary way. Thus the accused is loosely ‘spoken of as the thugyi 
collecting the revenue, but there is no evidence on record as to his 
appointment, position, or duties. The persons who are said to have 
paid him revenue have not been called as witnesses, the amount he 
actually collected is left uncertain, and there is no evidence to show 
-that the money never reached the treasury or the hands of the officer 
to whom the accused ought to have paid it over. 

It ig even somewhat obscure in what capacity accused should be 
considered to have had the money in his possession, whether in that 
of an agent of the State to receive the money, or that of an agent 
of the people to convey the money to the proper quarter, which are 
two very different things. 

Of course we all know, or fancy we know, what are the duties and 
position of a thugyi, but I am not at all sure that the common notions 
-o the subject are well-founded. 

In a judicial proceeding, and especially in a criminal trial, no room 
for doubt should be left upon any point which it is possible to make 
.clear by evidence. ° 

The Evidence Act lays down the rules for proving the facts, upon 

’ the existence of which is dependent the legal 

Section 10l- — |jability that the Court has to give judgment re- 

Generally such facts have to be made out by the oral state- 
witnesses and by documents, but for the sake of convenience 
‘ the Courts are allowed to take judicial notice of 

Section 57- Certain facts which are specified in section 57 of 

the Act. Among these are all laws and rules having the force of law 
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be duly.quoted under the section. Otherwise it is of course impos- 


Ue 
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sible to tell what is in mind of the Court. Qu REN-EMPRESS- 


Here the District Magistrate has not mentioned any law or rules 
bearing on the subject in question, though he might have referred to 
the Village Regulation and the Land and Revenue Regulation and 
the rules made under them. 


Assuming that the accused was appoinied under and was governed 
-by these provisions of Jaw, 1 do not think itis necessary to discuss 
the exact position of a thugyi under them, because the confessions of 
the accused amouut to this that he had collected a sum of at least Rs. 
270 on account of revenue which it was his business to pay in at the 
headquarters of the district, and that, on bis way there for the purpose, 
he allowed the money to disappear in the hands of Nga Wa, and then 
told a false story of a dacoity in order to account for and cover the 
loss. On his own showing the accused has thus committed, or abet- 
ted the commission of the offence of criminal breach of trust, either 
under section 409 or under section 406, and the question of punish- 
ment may be considered later on. 


But the prosecution should not have relied onthe admissions of the 
accused to supply the defectiveness gt its own materials, but should 
have furnished every link wanted to make the claim of proof com- 
plete. 


Lastly, we come to the charge under section 193, and here too 
there are many imperfections in the proceedings. 
The offence charged consisted in answering untruly questions relat- 
ing toa case under investigation by a police officer under the pro- 
“yjsions of Chapter XIV of the Code of Criminal Procedure. 


. The police officer meant was the Assistant Superintendent of the 
subdivision. 


Under section 550,* Code of Criminal Procedure, police officers 
-superior in rank to an officer in charge of a police-station may exer- 
cise the same powers, throughout the local area to which they are 
appointed, as may be exercised by such officer within the limits of 
chis station, and section 156 gives a police officer in charge of a station 
the power of investigation in a cognizable case. 


The Assistant Superintendent of Police does not say that he was 
in the position described, though doubtless this was so. It should 
-have been stated, however. 





a 


*Sec.551 of the Code of Criminal Procedure, 1598. 
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He does not even say that he was making an investigation under 
the chapter, though his deposition certainly implies it. His depo- 
sition was the following: 


Deposition of Subdivisional Assistant Superintendent of Police, first witness for 
; prosecution, 


“ | know the accused ; he is the thugyi of Kyunsi village. At7o’clock a.m. on 
the 11th Apri! 1897 the thugyi (accused) was brought up by one of my constables 
at Shwepyi. He was‘not in custody, and the constable said that the accused 
thugyi had laid a complaint of dacoity at the guard. I then examined the 
accused Maung Ké both orally and in writing (Exhibit A). 


« The statement Exhibit A is the one I tcok down at once ; at that time the thugyi 
was not under arrest, and was examined asan ordinary complainant. I then 
took the accused and went to the scene of the crime with him as | believed then 
his statement. We went to the Chinthegan tank, and about a mile from it found 
the thugyi’s cart turned off the road to the east side. On the mat roof of the 
cart I found two da cuts, and on the ground pieces of the thugyi’s hair, which 
the thugyi (accused) had previously said had been cut offby ada cut from 
the dacoits. [also saw blood stains on the ground and round about the cart and 


on the cart pole. 

“ 1 then commenced to search for the boxes, which I expected to find in the jungle 
and Maung Ke pointed to the east side saying the dacoits had run that way. 
About thirty yards into the jungle I found the two boxes forced open, and in the 
direction pointed out by the accused a lot of paper covered with blood stains was 
also found cut up. The accused had told me that he had wounded two of the 
dacoits, one on the wrist and one on the thigh, and that | should find blood stains. 
I then started off to track. I went with a first class constable and found none, so 
returned to the other party, with- which was the accused Maung K&. ‘They shouted 
out they had found feot-prints. I saw some frot-prints, though they need not 
necessarily have been those of the alleged dacoits. On arriving at Kadetchin 
village that night at about dark, I met the head constable Maung Po, who had 
with him Maung Wa and Maung Yan Nyein, the thugyi’s companions. The 
head constable told me they bad made certain statements, and 1 consequently 
examined the two men, and finding that they both agreed that the dacoity story 
was a false one, | arrested Maung Ké. I arrested Maung Ké at about 7-30 P.M.. 
Maung Wa and Maung Nyein told me that a chicken’s throat had been cut, and 
that the blood had been produced from it. That night, at 8-20, I accordingly 
went off with Maung Wa and Maung Nyein and the head constable and got to 
the scene of crime, and having searched Maung Wa’s person to see that he had 
nothing concealed on his person, I was pointed out by him the chicken’s body con- 
cealed inthe jungle. I then went to Maung Kyaw’s house, whence the chicken 
was said to have been procured, and he admitted getting it for the thugyi. I 
examined Maung Kyaw and Maung Saing as to the getting of the chicken ‘by the- 
thugyi, and Maung Saing identified the chicken’s body 1 showed him as the one 
he had procured for the thugyi. I did not examine Maung Ke again after 1 had 
arrested him, but the head constable did, His formal complaint was not taken. 
down till after his arrest, as the Sergeant was apparently so astonished at the 
report of the dacoity that he brought the news to me without at once recording his 
complaint. I recognize allthe exhibits. I did not see any money.” 


The witness did not say, and does not seem to have been asked, 
what questions he put to- the .accused. The word.“ examined ” im-- 
plies that he put ‘certain questions, but it should have been stated. 
what. they were. 


1901. | UPPER BURMA RULINGS. 37 





Criminal Procedure—161-154, 155, 156, 162-200, 202, 
204-235(I). 





Jn the cases reported in 1, U. B.R., 1892-96, page Ig5, and the 
Printed Judgments* of 1896, page 80, I have held that the word “ ex- 
amine’ implies the putting of questions, and that a single question 
may be sufficient solong as it is made clear to the person examined 
upon what points he is required to speak, but evidence of the questions 
put should not be dispensed with. 

Not only are the questions not proved here, but neither are the 
answers, except in the fragmentary way mentioned in the deposition, 
The witness examined the accused in writing, and the writing is 
referred to as Exhibit A, and Exhibit A is on the record, But it is not 
evidence. It is not a record prescribed by law; section 161 of the 
Code of Crimiral Procedure merely allows it to be made, while sec- 
tion 162 expressly forbids its use as evidence. It does not come 
under the provisions of section 80 of the Evidence Act, since it is not 
evidence, and section 91 does not apply, since it is not a “ matter 
required by law to be reduced to the form of d document.” The only 
way in which it could be used would be to permit the witness to refer 
to it to refresh his memory under section 159 of the Evidence Act. 

It would appear simpler, and more consistent with the definition of 
“ document” in section 3 of the Evidence Act, to treat the writing itself 
as documentary evidence for what it is worth, the writer of course 
being a necessary witness to answer for its correctness, which could 
be tested by cross-examination, but the law seems to be as above- 
stated, sothat the writing itself isnot admissible in evidence. See 
the cases cited below, and also 9 Cal., 455. 

As the record stands, therefore, there issome difficulty in finding 
what were the answers given about the alleged dacoity when the 
accused was examined by the Assistant Superintendent of Police. 
The accused himself says he was not examined like a witness before 
his arrest, but the evidence of the Assistant Superintendent of Police 
On this point is distinct. 

The accused in his confession to the Subdivisional Magistrate 
stated: I thereafter accompanied the Assistant Superintendent of 
* Police and showed him the place where I stated 1 had been dacoited.” 
If this statement and the several statements mentioned in the Assist- 
ant Superintendent of Police’s deposition be pieced together, they 
would seem to amount, plainly enough, to an assertion by accused 
that he had been attacked by dacoits, with whom he had a despe- 
rate conflict, an assertion which he now admits to be false. 

It is probably not absolutely necessary, therefore, to cause 
additional evidence to be taken, though it is manifestly most unsatis- 
factory to have to deal with a record in this condition. 

Taking it then that there is sufficient evidence to make out that 
the accused did not answer truly, as he was by law bound to do all ques- 
tions put to him relating to the reported case of-dacoity, touching whith 
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the police officer putting the questions was making an investigation 


under Chapter XIV of the Code of Criminal Procedure, the next point 
for consideration is whether such investigation was a stage of a 
judicial proceeding. 


The definition of the offence of giving false evidence in section 191 
of the Penal Code contains an ambiguity, because such offence may 
be committed according to that definition, although no‘‘ evidence,” 
in the strict sense of the word,is given. To avoid the confusion 
in-separable from the employment of an ambiguous expression, it will 
be convenient to use the well understood’ word “ perjury ” to signify 
the offence which the Penal Code makes punishable. Perjury, then 
means the stating of an untruth where there is a legal obligation to 
state the truth, whether the statement happens to be evidence or not. 
A statement made by a person examined at a police investigation 
under section 101, Code of Criminal Procedure, is not evidence, be- 
cause section 162 explicitly declares that it isnot. Section 4, clause 
(d),* of the Code of Criminal Procedure defines a “ judicial proceed- 
ing” as “ any proceeding in the course of which evidence is or may 
be legally taken,” and consequéntly a proceeding under section 161 
cannot be a judicial proceeding according to this definition. 


The High Court of Bombay has held that a statement made under 
section 161, Code of Criminal Procedure, isnot evidence, either for 
or against the accused, at any stage of a judicial proceeding (11 
Bom., 657 and 659), and even that a statement taken by a Magis- 
trate under section 164 is not evidence in a stage of a judicial pro- 
ceeding—it Bom,, 702. 


In none of these cases, however, nor in a number of others which 
have been examined, does attention seem to have been directed to 
explanation 2 to section 193, Penal Code, which says: “ An investiga~ 
“tion directed by law preliminary to a proceeding before a Court of 
“justice is a stage of a judicial proceeding, though that investigation 
“may not take place before a Court of justice.” 


There is no little difficulty, as is admitted by the learned Govern- 
ment Prosecutor, of whose valuable assistance the Court has had the 
benefit atthe hearing of this appeal, in arriving at the meaning of 
this explanation, A single illustration is given, which of course 
cannot be exhaustive, and that illustration refers to an enquiry by a 


Magistrate for the purpose of ascertaining whether an accused person 
should be committed for trial. ; 


An inquiry isa proceeding in which evidence is taken, and so 
would come under the definition of “ judicial proceeding ” in clause 
tt A Rt 


[* Sec, 4, clause (m) of the Code of Criminal Procedure, 1898.] 
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(d)* of section 4, Code of Criminal Procedure. “Inquiry ”’ is defined 
in section 4 (c)t while “ Investigation” is defined in clause (4){ as 
including “all the proceedings under this Code for the collection of 
evidence conducted by the police.........” 

It is obvious that the word “investigation’’ in the Penal Code was 
not employed in the technical sense of the foregoing definition. The 
Penal Code, though it did not come into force till the 1st of January 
1862, was passed in 1860, and the first Code of Criminal Procedure, 
XXV of 1861, did nat come into force till the same date. The lan- 
guage of the Penal Code could not therefore have had reference to 
the definitions in any of the Codes of Criminal Procedure, and ‘“in- 
vestigation’? must be treated aga general term. Section 157 of the 
Code of Criminal Procedure directs an investigation by the police 
when a cognizable case is reported, and such investigation is doubt- 
less preliminary to a proceeding before a Court of justice. 

It is true that no such proceeding may ever take place, because of 
the case reported being false, as in the present instance, but the same 
objection might apply to an inquiry by a Magistrate, and yet an 
inquiry is the kind of proceeding given as an illustration to explana- 
tion 2 of section 193, Penal Code. 

Neither Mr, Mayne in his new work on the Criminal Law of India, 
nor Mr. Starling in his edition of the Penal Code, por any other 
commentator apparently, has discussed the matter from this point of 
view, and the cases in the reports, which, as already observed, do not 
deal with it either, have simply been accepted as disposing of the 
question. It cannot be said, therefore, that there is any distinct 
authority on the particular point under consideration. Under these 
circumstances the best and safest course appears to be to follow the 
guidance ofthe principle of interpretation which has thus been 
explained in an English case: “The rule of law, I take it, upon the 
“construction of all status,...... vei8, Whether they be penal or 
“ remedial, to construe them according to the plain, literal, and gram- 
“ matical meaning of the words in which they are «xpressed, unless 
“that construction leads toa plain and clear contradiction of the 
“apparent purpose of the Act, orto some palpable and evident 
“absurdity.” Att. Gen. v. Lockwood §. 

Or, as it bas been put in another case: ‘t We ought to apply to 
this case what is called the golden rule of construction, namely, to 
give an Act of Parliament the plain, fair, literal meaning of its words, 
when we do not see from its scope that such meaning would be in- 
consistent, or would lead to manifest injustice.” Mattison v. Hart, || 





* Cause (m) section 4, Code of Criminal Precedure, 1898. 
t+ Clause (4) section 4, Code of Criminal Procedure, 1898. 
Clause () section 4, Code of Criminal Procedure, 1898, 
§ 9 M. and W., 378. 
Weak, 0. B,.108. 
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This is one of the cardinal and most important rules of construc- 
tion, and if it be applied to explanation 2 of section 193, Penal Code, 
and the plain meaning of the words be taken, those werds must be 
held to mclude an investigation by the police made as directed by 
law. 

The definition of “judicial proceeding” in the Code of Criminal 
Procedure is intended for the purposes of that Code, and it does not 
appear that it could be properly extended beyond the Code so as to 
modify the provisions of the Pena] Code by mere implication. The 
District Magistrate has omitted to enter in the charge in so many 
words that the perjury was committed in a stage of a judicial proceed- 
ing, but he has specified the police investigation in which the false 
statement was made. Hehas also founded the charge on certain 
precise words said to have been used by the accused, which for the 
reasons mentioned above have not been distinctly proved, but the real 
gist of the charge is that the accused, in the course of the investi- 
gation, falsely stated that an attack had been made on him by dacoits, 
and of this there is sufficient evidence. I do not think, therefore, 
that the accused has been materially prejudiced in his defence, so as 
to render it necessary to order a re-trial. 

The Court of Session has taken exception to the two charges being 
tried together, as the two offences committed did not form the same 
transaction within the meaning of section 235 (1), Code of Criminal 
Procedure. In strict logic this is correct, but strict logic is not 
applicable to all the provisions of the law, which bas to be adapted 
to the common conditions of life. ‘The word “transaction” is not used 
in a technical sense in section 235, but according to its ordinary 
meaning, which is “that whichis done, an affair,” and illustration 
(*) to the section gives an instance of two offences not so closely 
connected as the present as constituting the same transaction. 

Here the two offences committed were really part and parcel of 
each other, so that it would be difficult, if not practically impossible, 
to separate them, and there was no good reason why they should not 
be tried together. This close connection may be taken into consider- 
tion with reference to the measure of punishment. There was 
really only one crime, though its execution split into two branches. 
Even if the offence of Criminal breach of trust should be brought 
under section 409, and not 406, Penal Code, as doubtless it should, the 
aggregate sentence appears unnecessarily severe. Upper Burmans 
have not .had time yet to learn to comprehend the enormity of the 
kind of dishonesty devised and practised on this occasion, and it is 
understood .that no -actual loss of revenue has been caused to the 
State. 

The sentence.on each charge is accordingly reduced to rigorous 
imprisonment for one year and a half, or a-total of three years. 


"#34, L, J. C.P., x08. 
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Before G. D, Burgess, Esq., €.S8.1. 
NGA MYAT KYAW 2, QUEEN-EMPRESS. 


‘Code of Criminal Prucedure, 164—Confession not to be recorded untess made 
voluntarily—Oral confession to Magistrate—No provision for admission in 
evidence of confession not recorded in compliance with law. 


APPEAL. 


A Township Magistrate who took a prominent part in the investigation of an 
offence, abstained from proceeding under the provisions of section 164, Code of 
-Criminal Procedure, and gave evidence of an oral confession by accused obtained 
after various sorts uf pressure. 

The excuse he gave before the committing Magistrate was :— 

“Onthe 8th the police brought Myat Kyaw to me to have his confession re- 
corded, but 1 would not record it as accused would not give his confession accord- 
ing to law. By ‘ according to law’ I mean that his confession was not deliberate. 
The law requires that a confession must be voluntary, and accused did not wish to 
make a voluntary confession.” 

No notice of this admission was taken at the trial by the Court of Session. 

Pointed owt-—That this was a serious omission; that there is no provision for 
the admission in evidence of a confession toa Magistrate unless it is recorded in 

‘the manner prescribed by law; and that, even if such confession may, under 
special circumstances, be proved otherwise, the confession of accused in this 
case was shown to have been made under inducement which deprived it of value. 

Sentence reversed accordingly. : 


jup@MENT or Court or Szssion. 


“Tus accused have been committed to this Court, charged with committing 
robbery, and, while committing robbery, with having caused grievous hurt and 
-attempt to murder one of the complainants, 

“The facts of the case are that on the night of the end of July 1897 the two 
-complainants, Manipuri Brahmins or Pénnas, were asleep in the gayat near the 
kyaung at Myegédaung, and were suddenly attacked and beaten with sticks and 
-cutover the body with a da. The complainant, Saya Kyaw, was beaten all 
over the body witha stick, while the second complainant, his son Sein Da, re- 
-ceived several blows sith a da, one gave abad wound below the chin aud 
-very nearly cut the throat, another severed a joint of the little finger of the left 
hand, and there were several other wounds. These wounds necessitated the com- 
plainants’ treatment in hospital for over 4o days, during which time they were 
«unable to carry on their duties, In addition to inflicting the wounds on the com- 
plainants, the robbers attempted to throw the complainant Sein Da, into a well 
but the alarm given by the first complainant brought out the villagers and the 
‘robbers decamped, carrying off a lot of brass cooking-pots and pans, ete., and Rs. 
‘47. On making inquiries it appeared that the complainant Sein Da, a fortune- 
teller, had a quarrel with Myat Kyaw, the first accused, a local fortune-teller whose 
Sadas he asserted were wrong; following up this .clue, Myat K yaw was subse- 
-quently arrested and admitted he had attacked the complainants with the other 
two accused, and pointed out where the da used in the attack was secreted. The 

other ‘two. accused were arrested and sent up for trial, , 


“ ‘The accused plead ‘ Not guilty.” The first accused asserts that he was mal- 
‘treated and so induced to make the admissions and statements he did implicatin 
“the other accused. He asserts now he was not present, and in his defence has called 
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Nea Mrat Kyaw some evidence to prove an aizbi, Against the second accused there is only the 
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statement of the first accused impheating him and certain evidence to show that he 
returned to his village at midnight on-the night of the attack, and some very sus- 
picious evidence as to what he and third accused said in jail while under trial and 
made offers to pay the first accused if he did not implicate them and took the 
punishment himself, 


* Against the third accused the evidence consists in— 
(1) The original statement made by the first accused implicating him. 
2) That the tracks of two if not three men were traced. 


(3) That the accused made admissions which showed he knew something 
of the aflair, as he said E Maung was consulted and that first accused 
had consulted him to attack. 


(4) That itis proved he came back after midnight onthe night of the 
attack. 


4g) That his actions prior to the robbery had been very suspicious, and it is 
shown that the three accused were seen together or in twos at different 
times on the day of the attack. 


(6) That money was offered to first accused to not implicate him. 


* As regards the first accused, Myat Kyaw, he fails entirely to prove any mal- 
treatment ; the witnesses he calls on this point deny this t# fefo. He first made 
out he was beaten aijl cver, and on my asking him to show any hurt, showed an old 
swelled finger-joint and said this was the only hurt. He is clearly telling an un- 
truth. His explanation as to how he came to know of the da being in the’ jungle 
hidden is manifestly improbable and false. Jtis not likely aman would hide a 
serviceable da if he found one in the way he states, and it is remarkable that he 
of ajl men should have hidden a da when itt ts clear that he had had a serious quarc- 
rel with the complainant and was suspected of this attack. here is the evidence 
of his brother to shew he had this da withhim at his house. It is evident from 
the evidence that the first accused was very much annoyed with what the com- 
plainant, Sein Da, had said. He fails entirely in proving the afzdz. His witnesses. 
do not show that he could not have left his village that night. I think, therefore, 
that there isample evidence to corroborate his admissions to the investigating 
Magistrate and that there can be no doubt that he committed the offence with 
which he is charged. I have not alluded to E Maung’s evidence as E Maung is a 
doubtful sort of witness ; he has only recently been released from jail, and it seems 
curious that the first accused should have consulted him to attack the complein- 
ants. At the same time | am rather inclined to think that possibly E Maung was 
one of the three men who are supposed to haye beenin the attack for reasons 
which will be apparent later on, As regards Maung Tun, the second accused, | 
have grave doubts as to his having been in the attack. 


** The evidence against him, as already pointed out, consists of— 
(1) The first accused’s statements implicating him. 


{2) The evidence showirg that he and first accused had been seen together 

He the day of the attack and that third accused had been seen with 
im, 

(3} The fact that he came in late that night to his village. 

(4) That a /éxgyi was found with stains like blood on it. 

(5) The statements of the prisoners confined with him, who assert he offered: 
first accused Rs. roo not to implicate him. 

“ Of these five grounds against the eccused the evidence as to accused’s coming 


in late at night is, 1 think, open to some suspicion. The accused asserts the wit- 
ness Tha Dun isa relative oi :he other witness, who has admitted he has quarrelled: 
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with him. Tha Dun is not ccrroborated by his fellow watchman. It may be true, Nga Myar Kyaw 
but I think if a man comes to the village gate at night, it is certainly most likely ay, 

the fellow watchman would be awakened before the door was opened. Then as Oyegn-Empress- 
regards the /éngyi there is nothing to show the stains are blocdstains ; they look ~ 

like oil stains: and the statements of the prisoners confined with the accused are, | 

think, made up and by no means worthy of credit. I do not believe this evidence, 

so that practically all the evidence we have is the statement of the first accused 

against him corroborated by the fact that the first, sccond, and third accused had 

been seen together the day before the attack. ‘This evidence is, I consider, insuffi- 

cient in his case. It amounts perhaps to strong suspicion, but falls short of proof. 

i consider the second accused Maung Tun should have the benefit of the doubt.” 


_ “Asregards the third accused, it is perfectly clear that the accused did come back 
late that night. He has not accounted for his absence sa:isfactorily, He asserts 
he was out searching for a_bulleck ; but he lost this buliock long before and there is 
no proof that he searched this day, and it seems highly improbable, Then, again, 
it is clear that the accused did assert some knowledge of the attacle, for he told the 
Magistrate at first E Maung was in it, and on this E-Maung was examined, Then 
again in the Lower Cour. he admitted that Myat Kyaw, first accused, had con- 
sulted him about the attack, but he refused and that he then consulted E Maung. 
He denies this is true now, but cannct explain why he made the statements he did, 
at least satisfactorily. The tracks led to near the village of the accused. 


“T think these are sufficient grounds for believing the. irst accused’s original 
story that the third accused was concerned with him, and I must find that he was 
in the attack, 4, 

“The offence was a very serious one, The complainants was very severely 
handled. The first accused was clearly the ringleader and the only one who had 
a motive apparently for committing the offence. I will therefore make a difference 
in the punishment { award to the first and second accused. 

“ The Court finds that Nga Tun, son of Nga Tek, is not guilty of the charge 
specified against him ; he is accordingly acquitted and set at liberty. 

* The Court finds that Nga Myat Kyaw and Nya Shwe Zin, sons of Ko Shwe 
U and Ko Tek, are guilty of the offence specified in thecharge, namely, that they 
on or about the 2nd July, at Myegedaung, have committed the offence of robbery 
with grievous hurt and attempt to cause death, and have thereby cominitted an 
oflence punishable under sections 394—-397 of the Indian Penal Code; and the 

- Court directs that the said Nga Myat Kyaw do suffer transportation for life, and 
you Nga Shwe Zin do suffer ten years’ rigorous imprisonment.” 


JUDGMENT In APPEAL. 


It would have been convenient if the Public Prosecutor had been 
instructed to appear in this case as there is a point in it which might 
have been usefully dealt with after argument. 


The Magistrate who took a prominent part in the investigation of 
the offence says that the appellant confessed to him, though he did 
not proceed under section 164, Code of Criminal Procedure, and the 
Court of Session seems to have accepted the statement of the alleged 
confession in evidence: without question. But it was requisite to 
show how any such statement was admissible as evidence. 


The law makes the most careful provision in the section mentioned 
as tothe way in which a magistrate must conduct himself in such 
circumstances. He must show all the questions put to and answers 
given by the accused, he must put them down in writing in the exact 


NGA Myar Kraw 
vu, 
*Quren-EMPREsS., 


44 UPPER BURMA RULINGS. [1897— 


4 


Criminal Procedure—164. 














words, he must satisfy himself that the confession is voluntarily made, 
and he must formally certify to these things under his own hand. 

The object of the law is of course to ensure that what professes to 
be a confession shall be freely made and shali.be put on record in the 
very language used by the person making it, so that there may be no 
mistake as to the precise meaning. 

Now, the course taken by the Court of Session was to render all 
these jealous precautiots vain and illusory, and, if that can bz: done in 
one case, why then to besure it can bedone inanother. Andso, when 
a Magistrate finds it inconvenient to comply with the provisions of 
section 164, all he has to dois to say to himself: ‘““O, never mind that 
“troublesome section. I’ get the man’s confession and prove it 
*“orally! ” 

Does it seem likely that it was the intention that the precise pro- 
cedure laid down might be treated in this way? What would be the 
use of enacting such provisions if they could be evaded or not at 
pleasure? 

Yet this is the kind of thing that has happened here. 

The Magistrate said—It did not strike me to take down the ac- 
cused’s statement.” 

The Court of Session should clearly not have accepted an excuse 
of that lame and impotent sort from an officer who has been a Magis- 
trate for years. 

Moreover, the Court of Session had before it the Township Magis- 
trate’s deposition in the Court of the committing Magistrate, and as 
an impartial tribunal it was in duty bound to question the witness on 
the admissions which he made at that time. 

Those admissions were sufficiently remarkable to attract the Court's 


attention, 

The Township Magistrate deposed :-— p 

* On the 8th the police brought Myat Kyaw to me to have his confession record- 
_ed, but I would not record it as accused would not give his confession according to 
law. Sy ‘ according to law 71 mean that his confession was not deliberate. The 
law requires that a confession must be voluntary, and accused did not wish to make 
a voluntary confession,” 

After a statement like that from the most important witness, Lam 
at a loss what to say about the manner of the trial in the Court of 


Session. : , 
The faculty for wonder has received too many shocks to allow me 


to say I am astonished. ; 
Supposing that the alleged confession of Myat Kyaw could be prov- 
ed apart from section 164 —and it is conceivable perhaps that circum- 
stances might occur under which a confessionto a Magistrate -ould 
be proved otherwise—it is obvious that the value of such a confession 
must be next to nothing. ; 3 
The appellant was not in a position to establish his allegations of 
physical ill-treatment, but it is clear that a good deal of pressure of 
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some kind was pul upon him. Ue was suspected of being concerned 
in the offence, and, when he refused to acknowledge any share in it, 
he was treated as guilty, required to account for his time and move- 
ments, and harassed in various ways. 

Finally the so-called confession was extracted by employing the 
Pakanngé ¢hugyz, Po Myit, zoth witness for prosecution, who stood to 
appellant in the relation of master to man, saya-tadyz. 

In his deposition at the committal enquiry the Magistrate said :—~ 

«] asked Po Myit to try and get Myat Kyaw to tell the truth.” 

What did that mean? What could it mean under the circumstances, 
but the exercise cf improper influence? 

if the confession were obtained by means of an inducement for- 
bidden by law, it would of course be inadmissible ; but, assuming that 
the measures employed fell short of that, it is plain that a confession 

’ extorted in that way must be unworthy of reliance. The evidence of 

Po Myit as to what actually passed is also open to suspicion and 
must be received with considerable reserve, 

The appellant, however, by direction of the Magistrate, pointed out 
a daconceajed inthe jungle. But that fact seems to goa very 
small way. Appellant explains how he found the da and buried it 
He is contradicted by the 21st witness Myat Thin, his brother, who 
says appellant hadthe da at his house, but there have been quarrels 
between the two men. Anyhow the fact is consistent either with 
guilt or innocence. There is nothing special to connect this weapon 
with the crime. Burmans are in the habit of burying things as a safe 

way Of keeping them. There would be no apparent object in con- 
.cealing the da because it had been used in the crime. It could have 
been taken home and kept without suspicion. 

The other facts proved are inconsistent with the confession. The 
appellant tried to show where the sticks said to have been employed 
were cut, and the attempt failed. 

His story was that thyee men were engaged, but the footsteps of 
two only were found, a discrepancy which is rather striking. The 
motive for the crime is found in a quarre] about horoscopes between 
Myat Kyaw and one of the prosecutors. The motive appears inade- 

quate, and the evidence relating to the affair and its consequences is 
contradictory or unsatisfactory. 

Other evidence refers to the alleged planning of the crime. It is 
of the usual type, uncorroborated and intrinsically worthless, and the 
Court of Session has declined to credit some of it. There is of course 
ground for some suspicion against both accused-appellants, but there 
is not sufficient proof, and there are even difficulties in the way of 

* seeing how the story of the commission of the offence by them could 
possibly be true. But the whole case depends upon the confession of 
Myat Kyaw, and, unless this is free from reasonable doubt of its truth 
and genuineness, a conviction cannot stand. It is not only not free 
from such doubt, but is open to very grave suspicion. 


Noa MYar K-vaw 
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Nea Mvar Kyaw The case of appellant Shwe Zin depends on that of his fellow- 


Okie ness. 


accused. His own confession, afterwards withdrawn, extended to a 
statement of an invitation from Myat Kyaw to take part in an attack 
on prosecutors. His return to his village late at night might or might , 
not be connected with the affair. 

The evidence against both appellants is neither trustworthy nor 
sufficient, and the conviction and sentence must be reversed as to 
both. 

The Court of Session should call upon the Township Magistrate for 
an explanation of his proceedings and forward it, with its own re- 
marks and those of the Listrict Magistrate. 


1901. ] UPPER BURMA RULINGS. 47 





Criminal Procedure—164, 364-533. 





Criminal Procedure—r64, 364-333. 





Before G. D. Burgess, Esq., €.8.1. 


NGA PO SIN v, QUEEN-EMPRESS. leer as 
OF 
Mc. 4. M. Litter, Government Prosecutor—tor the Crown. 1899. 
Criminal Procedure, 164, 364—3533—Confession—Mode of recording—Defective Ap - 
procedure in—Remedying of ~Duty of Court in respect of-——Accused committed 26th. 


for trial under 396, 1. P.C., but wrongly convicted under 395 and 302 with- 
out amending the charge. 


Of the five appellants two were sentenced to death and three to transportation 
for life for committing a dacoity in which three hawkers were robbed of their 
goods and killed. The confessions of the two accused sentenced to death were 
not recorded in compliance with the provisions of sections 164 and 364, Code of 
Criminal Procedure, but merely in narrative form without showing questions and 
answers, and it was the duty of the Court of Session to have taken evidence in the 
matter under section 533. 


These accused, however, made subsequent confessions, though less self-inculpa- 
‘tory, before the Committing Magistrate. 


iTeld—As to the admissibility of the first confessions as they stood without the 
-evidence which ought to have been taken under section 533, Code of Criminal 
Procedure, to cure the defect in the form of record that it did not seem at all likely 
that the error had injured the accused as to their defence on their merits. In three 
cases in the Calcutta High Court Reports confessions made in simple narrative 
form were allowed in evidence where it appeared that the accused had not been 
prejudiced by failure to comply strictly with the law. 


It was conceivable, of course, that under certain circumstances such irregularity 
might be very prejudicial to the, accused affected by it, and the Magistrate who 
committed it incurred grave responsibility. 


it would be possible, for instance, that the whole story in a confession might be 
constructed by putting questions to the accused which would suggest every cir- 
cumstance and particulars entered in the statement, and in such a case the omis- 
Sion of the questions from the record would have the false and misleading effect 
of making the concoction appear as a spontaneous and genuine effusion from the 
accused’s own lips. 


4 


But it was not understood that there was any intention here of making any 
imputation of that sort, about which there would be no inherent likelihood 
whatever. 


Under the Criminal Justice Regulation, Schedule XV, it is only where a failure 
of justice has been occasioned that interference on account of an irregularity of 
procedure is requisite, and there was no symptom here of any failure of justice 
through this defect. A 


The Court of Session had departed from the charge on which the accused were 
tried under section 396, Indian Penal Code, and had convicted under sections 395 
‘and 302, but for no sound reason apparently. Before convicting under section 
302 the Court should have amended the charge, which it had not done. 


The Court considered that the hawkers were murdered to get rid of their evi- 
dence, and not in the course of the commission of the dacoity, which had already 
been committed. 


But this seemed clearly to be an entire misapprehension both of fact and law, 
‘The transaction was obviously a continuing one and was not completed till the 
-owners of the property had been killed. The property was retained beside them 
till they were killed and it could be carried off in safety. 


Nea Po Sin 


U. 
Quren-Empress, 
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The alteration made by the Court of Session was not justified and was now set 
aside, and all the accused appellants were instead convicted as charged of dacoit 
in which murder was committed under section 396, Indian Penal Code. . 

Even if the conviction under section 302 were right, then all the accused ought 
to have been similarly convicted, for they were all guilty of the same offence under 
the provisions of section 114 of the Penal Code. © 

The conviction being ccrrected, the appeals were otherwise dismissed. 


References:— 
I. Ls BR. 7 Gal, 616, 618, 
{vl Rd Cal, $30 
1, U. BL R., 1892—96, page 148, 

THis appeal and the four following appeals arise out of the same 
original case and may be taken together, 

The first question for consideration is whether the corpus delictd 
is made out. Three hawkers went out with their wares about the 
beginning of Wazo, or about June last year, and have never yet re- 
turned home. Enquiry bas been made for them, and they have been 
traced to the neighbourhood of the place where the offence charged 
in this case is said to have been committed, and no further. The: 
case for the prosecution is that they have been robbed and murdered. 

Some human bones have been found, one of them exhibiting sign 
of a wound, and beside them a rope, such as these pedlars used for 
tying their packs, and a piece of a garment similar to what was worn 


by one of the men. 
Somewhere near the spot were also found four combs such as the 


hawkers had among their stock. _ 

And betel-boxes have been discovered .in the course of the pro- 
ccedings, and a spoon, such as were taken by the missing men for 
sale. 

The cumulative effect of these circumstances seems sufficient to. 
establish the identity of these three missing hawkers who, according 
to the confessions of two of the appellants, were seized, robbed, and 
killed, 

The two accused, who have confessed, Po Sin and Kun Bu, dis- 
posed of several betel-boxes during the rains, a month or two after 
the eyent apparently, and a spoon similar to spoons which one of the 


. hawkers had with him was found in Kun Bu’s house. 


These men may therefore be believed when they say that they got 
such property in the transaction. The bones were found by the 
appellant Kun Bu pointing out the spot. Kun Bu and Po Sin made 
two confessions, one before the District Magistrate under section. 
164, Code of Criminal Procedure, and the other under section 364 
before the Committing Magistrate. At the trial they appear to have 
both adhered to the latter account, but their examination in the Court 
of Session ought to have been much more distinct and to the point. 

It isnot very clear what position they want to take up in appeal, 
but they repudiate their confessions before the District Magistrate as. 
having been extracted from them after corporal ill-treatment in the 
middle of the night by false and delusive misrepresentations and in- 


ducements. 
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As these confessions are recorded in a manner which does not 
comply with the provisions of section 364, Code of Criminal Pro- 
cedure, although they were taken by a District Magistrate, it was the 
duty of the Court of Session to take evidence under section 533, Code 
of Criminal Procedure. 

The requirements of the section are obligatory. 

In the first confessions Po Sin and’ Kun Bu related the story of the 
dacoity on the three hawkers, and described themselves as each 
killing one of those unfortunate men. Besides themselves they im- 
plicated the other three appellants, Nga Yan Shin, Nga Chit Su, and 
Nga Chok and other men, making altogether a band of eight. 

In their second confessions Po Sin and Kun Bu greatly reduced 
the promnience of their own part in the dacoity, assigning to them- 
selves merely the subordinate business of bearing and looking after 
the booty, while the other men concerned led away the victims to 
slaughter. They bring down the number of dacoits including them- 
selves to five, and they leave out all mention of the other accused in 
the case, substituting the names of two entirely rew men and retaining 
only one name out of the original eight besides their own, 

‘There are two reasons for preferring the first story to the, second 
as the more probably true of the two. ? 

The second story was due to after-thoughts and is sicklied over 
with the pate cast of thought, thought partly for themselves and 
partly for their friends, time having brought reflection and the oppor- 
tunity for the working of the usual influences and motives. In the 
next place the later narrative «arries on its face a palpable impro- 
bability amounting to practical impossibility, for it represents the 
actual attack on the hawkers and their subsequent confinen’ent and 
assassination as having been effected by only three men. Thus to pit 
three men against other three men is a manifest absurdity in the tale 
and a thing quite inconsistent with the prudence and caution of the 
Burman dacoit and his accustomed cafe of his own personal safety. 
THe original account of eight men setting upon three is much more 
probable and like the natural habits of the species under description. 

There can be #o doubt that the original confessions made very 
shortly after the arrest of the accused were the more spontaneous 
and more unsophisticated of the two and consequently entitled to 
the greater credence. 

As to Kun Bu and Po Sin themselves there are their confessions 
acknowledging, up to the time of the trial and perhaps even now, that 
they took at least some share in the dacoity, and the confessions are 
corroborated by their possession of property, the quality and quantity 
of which indicated its acquisition by means of the dacoity and the 
possession of which is in no other way accounted for, and, in the case 
of Kun Bu, further corroborated by his showing where the remains of 
the murdered men were to be found. 


Nea Po Sin 
Vv. 
Quren-EMrress. 
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With respect to the other three appellants, Yan Shin, Chit Su, and 
Nga Chok, there is the evidence of the seventh witness for the prose- 
cution, Maung Waing, that in the month of Waza and in the neighbour- 
hood of the scene of the dacoity he saw these three men with some- 
thing in their hands following up three hawkers, and there ts the evi- 
dence of the eighth witness, Min Maung, that in‘the same month and 
about the same spot he saw a group of some ten persons, in which 
were certain hawkers with their hands tied behind their backs, and in 
which he recognized Yan Shin, Chit Su, and Nga Chok, 

This witness at first denied that he had told any one of the sight 
he had seen, but he afterwards said that he had at once informed the 
Ywagaung Maung Bayk, and explained that the gaxzg instructed him 
to leave it to him to tell.the Court about this matter. 

It appears that it was through Maung Bauk that the case was 
brought to light ina roundabout and xuonymous manner, because of 
the fear entertained by the people of the dacoits, and there is nothing 


else against the witness Min Maung, to impeach his credibility, 


In addition to this direct evidence ayainst these three appallants 
there has to be taken into consideration the statements in thé first 
confessions of their co-accused, Po Sin and Kun Bu, implicating them 
in the commission of the offence. 


As to the admissibility of these first confessions as they stand with- 
out the evidence which ought to have been taken under section 533, 
Code of Criminal Procedure, to cure the defect in the form of record, 
it does not seem at all likely that the error has injured the accused as 
to their defence on the merits, 

In three cases reported in the Calcutta High Court Reports + con- 

See Appeal No. fessions recorded in simple narrative form were 
148 of 1894 ofthis allowed in evidence when it appeared that the 
Court. accused had not been prejudiced by failure to 
comply strictly with the law. : 

It is conceivable, of course, that such irregularity might be very 
prejudicial to the accused affected by it, and the Magistrate who com- 
mits it incurs grave responsibility. 

It would be possible, for instance, that the whole story in a confes- 
sion might be constructed by putting questions to the accused which 
would suggest every circumstance and particular entered in the 
statement, and in such a case the omission of the questions from the 
record would have the false and misleading effect of making the con- 
coction appear as a spontaneous and genuine effusion from the ac- 
cused’s own lips. . 

But it is not understood that there is any intention here of making 
any imputation of that sort, about which there would be no inherent 


likelihood whatever. 





* 1, U.B.R., 1892-96, p- 148. 
+ LL.R., 7 Cal., 616, 618, and LL.R., 14 Cal., $39. 
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Under the Criminal Justice Regulation, Schedule XV, it is only 
where a failure of justice has been occasioned that interference on 
account ofan irregularity of procedure is requisite, and there is no 
symptom here of any failure of justice through this defect. 

The original confessions being admitted then, all the evidence when 
taken together seems to be enough to establish with reasonable cer- 
tainty the guilt of all the five men who have been convicted. 


The Court of Session has departed from the charge on which the 
accused were tried under section 396, Indian Penal Code, and has con- 
victed under sections 395 and 302, but for no sound reason apparently. 
Before convicting under section 302 the Court should have amended 
the charge, which it has not done. 

The Court considered that the hawkers were murdered to get rid of 
their evidence and not in the course of the commission of the dacoity, 
which had already been committed. 

__ But this seems clearly to be an entire misapprehension both of fact 
and law. The transaction was obviously a continuing one, and was 
not completed till the owners of the property had been killed. The 
property was retained beside them till they were killed and it could 
. be carried off in safety. 

The alteration made by the Court of Session was not justified and 
is now set aside, and all the accused-appellants are instead con- 
victed as charged of dacoity, in which murder was committed, under 
section 396, Indian Penal Code. Z 

Even if the conviction under section 302 were right, then all the 
accused ought to have been’ similarly convicted, for they were all 
guilty of the same offence under the provisions of section 114 of the 
Penal Code, 

The Court of Session has passed a sentence of death on the accused 
Po Sin and Kun Bu, and on the other accused a sentence of trans- 
portation for life, 

There was no good reason for making any such distinction, and it 
is a question wliether, if the convictions are to stand, punishment 
should not be equalized by enhancement. But the appellants are not 
represented at the hearing of the appeal, and the learned Government 
Prosecutor does not press this point, and besides it might perhaps be 
advisable, before dealing with any of the appellants in that way, to 
give an opportunity for further enquiry with respect to one or more 
of the matters which have been mentioned above as open to objection 
of one kind or another, and the delay which that would entail is, if 
not absolutely necessary, to be avoided. 

The Court of Session has made a wholsale transfer of certain de- 
positions from the committal proceedings to its own record, ostensibly 
under the provisions of section 288, Code of Criminal Procedure, but 
without any real warrant from those provisions for the course followed. 

P 


Nea Po Six 
Vo 
Queen-EmMPRESs. 
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It has also contravened the provisions of the Evidence Act in 
regard to the admission of hearsay statements and statements made 
te the Police. But after the elimination of all these inadmissible 
materials from the record there still remains ample evidence on all 
the main points requiring proof to justify the conviction of allthe 
appellants if that evidence is trustworthy, and, in my opinion, the 
Court of Session was right in accepting the evidence as credible. 

The crime was of the savage cold-blooded type which was common 
enough in the days of the annexation, but which has fortunately 
aimost disappeared for several years past, and deserves to be punished 
with the utmost rigour of the iaw. 

The appeals ot all five appellants are dismissed. 
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Before H. Adamson, Esq. 
QUBEN-EMPRESS 2. NGA MON GAING. 


Criminal Procedure, 17g—Accused triable 1n district where act is done av where 
consequence eusues. 


Held,—That tne mere fact that a person on whom hurt had been inflicted ia one 
district was treated in a hospital in another district would not render the offence 
triable in the latter district. 


THE offence was committed in Minbu district and tried in Magwe 
district. The District Magistrate of Magwe held that the offence 
was triable in thai district under the p-ovisions of section 179, Crimi- 
nal Procedure Code, and that it was similar to the case in illustration 
(6) under that section, But the point in illustration (6) is that the 
consequence which ensued, namely, the fact that the injured person 
was unable to follow his ordinary pursuits during a period of twenty 
days was an ingredient of the offence, namely, grievous hurt, In the 
present case there was no grievous hurt, and the mere fact that a 
person on whom burt had been inflicted in one district was treated 
in a hospitalin another district would not render the offence triable 
in the latter district. The offence was, however, triable in Magwe 
district under the provisions of section 183, Criminal Procedure Code, 
as it was committed in the course of a journey into the Magwe dis- 
trict. There is no call for interference, 


Criminal Revision 
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Criminal Revision 


No, x63 of Before G. D. Burgess, Esq., €.8.1. 
1097. PRN. _— 
March QUEEN-EMPRESS wv. JARGISSA. 
16th. Criminal Procedure Code xgo (1), (b/—Poltce Report, Meaning of— 


This was a prosecution under section 122 (1) of the Railways Act, 1890, for 
unlawfully entering upon a railway, 


The prosecution was instituted on a written application from the officer in charge 
of the railway police-station fora summons, and summons was issued without 
examination of the complainant. 


On reference to the District Magistrate it was reported by him and by the Sub- 
divisional Magistrate who tried the case that railway cases are entertained under 
section 191* (4) of the Code of Criminal Procedure. 

Held,—that this could not be correct in view of the ruling laid down in 1, U.B. 
R., 1892-96, page 28, the report under section 122 of the Railways Act not being a 
police report. Section 122 of the Railways Act is not one of these mentioned in 
section 131 which confers the power of arresting without warrant for certain offen- 


ces under the Act, and the procedure applicable to nun-cognizable cases must be 
followed, 


References :-— 

1, U. B. R., 1892-96, page 28. 
1, U. B.R., 1892-96, page 328, 

THE proceedings are not very intelligible, but the District Magis- 
trate has already given instructions to the Subdivisional Magistrate. 

It should be reported under what provision of the Code of Criminal 
Procedure cases like this are entertained. Apparently the case was 
not treated as a complaint as complainant was not examined. 

If the case were taken up under section 191* (c), the jurisdiction of 
the Magistrate is liable to be ousted on the objection of the accused, 
which might be a source of inconvenience. 

There ought to be a uniform rule for the treatment of such cases. . 

* * * # 


Read reports of Subdivisional Magistrate and District Magistrate 
that cases of this kind are entertained under section 191* (4) of the 
Code of Criminal Procedure. This opinion and practice are unsus- 
tainable in face of the ruling on the subject laid down in the case of 
Queen-Empress v. Ma Mtn Me + repeated in the case of Queen-Em- 
press v. Nga Thaung t the report under section 122 of the Railways 
Act not being a police report. Section 122 of the Railways Act is 
not one of those mentioned in section 131 which confers the power of 
arresting without warrant for certain offences under the Act. 





* [Section 190 of the Code of Criminal Procedure, 1898.] 
tz, U. B. R., 1892-96, page 28. 
tr, U. B.R., 1892-96, page 328. 
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Before G. D, Burgess, Esq., CSI. 
QUEEN-EMPRESS v. NGA TA YOK PYU. 


Criminal Procedure, 190 (1), (c) Magistrate not empowered under~Issue of sunt- 
mons by—under s. 61 of Stamp Act upon strength of sanction of Collector to 
. prosecute under s. 69. 


In this case a Magistrate of the second class not empowered under sectoin rQ0 (1), 
(c) of the Code of Criminal Procedure issued a summons under section 61 of the 
Stamp Act on receipt of the sanction of the Collector to prosecute given under 
section 69 without other material for taking cognizance of the offence. 

Pointed out¢—That as the Magistrate was not acting under section 190 (1), (¢) he 
must have been acting under clause (¢) and, therefore, his procedure should have 
been regulated by the provisions of section 200, and he ought to have examined 
the complainant. 

In this case a Magistrate of the second class not empowered under 
section 191 {c)* of the Code of Criminal Procedure issued a summons 
under section 61 of the Stamp Act on receipt of the sanction of the 
Coilector to prosecute given under section 69. 

The Magistrate was not acting under clause (4} of section rg1,* 
Code of Criminal Procedure, because there was no Police report. 

He must, therefore, have been acting under clause (a) on complaint, 
and the District Magistrate 1s unable to point out any other provision 
-of law bearnig on the point. That being so, the Magistrate’s pro- 
cedure should have been regulated by the provisions of section 200, 
‘Code of Criminal Procedure, and he ought to have examined the 
‘complainant. 

A Magistrate cannot take cognizance ofan offence except as 
empowered by law in that behalf. 








* [Section x90 of the Code of Criminal Procedure, 1898.] 
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Before H. Thirkell White, Esq., CL. 


NGA PAING, NGA LU WA, MI NET TE +. QUEEN-EMPRESS. 
Mr. R, C. Swinhoe—for applicants. F 


A Magistrate having taken cognisance of an offence may deal with any person 
supposed to be concerned in tt. 


A Magistrate took cognizance on complaint of certain offences alleged to have 
been committed and issued processes for the appearance of three accused persons, 
After preceeding some way in the enquiry, he submitted the record to the Dis- 
trict Magistrate under section 346, Code cf Criminal Procedure. The District 
Magistrate after recording some evidence was of opinion that the present appli- 
cants, were alleged to be concerned in the offences under trial and added them as 
accused persons. This Court was moved to quash the proceedings and direct a re- 
trial before another Magistrate or the committal of the accused to the Court of: 
Session on the ground that the District Magistrate took cognizance of the offences 
alleged to have been committed by the present applicants under section 190, sub- 
section (1), clause (c), of the Code of Criminal Procedure, ard that he was bound 
by section 191 of the Code to give them the option of being tried by another Court. 
Held,—that the terms of section 191, Code of Criminal Procedure, are imperative, 
and that disregard of them isa material defect which invalidates the proceedings, 
not a merely fermal irregularity of procedure. 
ffeld,—that the District Magistrate did not take cognizance of the effences un-- 
der clause (c) of sub-section (1) of section 1g0 of the Code of Criminal Procedure 
and that he was not debarred from trying the case, 
References :— 
1, U. B. R., 1897—1901, page 59. 
4, Cal. Weekly Notes, page XLV. 
I. L. R., 26, Cal., page 786. 


In this case a Magistrate took cognizance on complaint of certain 
offences alleged to have been committed and issued processes for the 
appearance of three accused persons. After proceeding some way in 
the enquiry, he submitted the record to the District Magistrate under 
section 346, Criminal Procedure Code. The District Magistrate, after , 
recording some evidence, was of opinion that the present applicants. 
were alleged to be concerned inthe offences under trial and added them 
as accused persons. This Court is moved to quash the proceedings and 
direct a retrial before another Magistrate, or the committal of the ac- 
cused to the Court of Session, on the ground that the District Magis- 
trate took cognizance of the offences alleged to have been committed 
by the present applicants under section 190, sub-section (7), clause (c) 
of the Code of Criminal Procedure, and that he was bound by section 
tgrof the Code to give them the option of being tried by another 
Court. 

The case of this Court cited in argument and referred to by the 
District Magistrate, Queen-Empress vy. Mz Chin Ma* is not pre- 
cisely ‘apposite. In this case, the Magistrate had taken cognizance of 











“7, ULB. 1897—r901, page 59. 


IQgol. IPPER BURMA RULINGS, 
9 


Criminal Procedure—t1go (1), (c), 19. 














certain offences on complaint and formed the opinion that certain per- 
sons other than the accused before him were concerned in those offen- 
ces. In Mz Chzn Ma’s* case, the Magistrate took cognizance of an 
offence entirely different from that judicially before him. 

There is no doubt that the terms of section 191, Code cf Criminal 
Procedure, are imperative and that disregard of them is a material 

‘defect which invalidates the proceedings, not a merely formal irregu« 
larity of precedure. The only question in this case is whether the 
Magistrate should be held to have taken cognizance of the offences 
alleged to have been committed by these applicants under section 190, 
sub-section {7}, clause (c), Code of Criminal Procedure. 

There is a very recent case in the High Court at Calcutta which 
may be referred -to for guidance. It isthat of Charu Chandra Das 
v. Norendra Krishna Chakravarti.t The facts are stated in the 
report as follows :— 


“On the 22nd June 1899 one Norendra Krishna Chakravarti lodged a complaint 
before the head constable of the Railway Police at Hoogly stating that four Babus 
had outraged the modesty of his wife, while he and his wife were sleeping in the 
verandah of the railway staticn and that one of them had struck him with a stick. 
At the time of the police enquiry the complainant identified one Bhut Nath Mu- 
kerjec, as having maltteated his wife. The head constable then sent up Khut Nath 
Mukerjee to the Magistrate of Hoogly for trial, who made the case over toa 
Deputy Magistrate of Hoogly for disposal. ‘he Deputy Magistrate tried the case, 
and convicted Bhut Nath of offences under sections 354 and 323 of the Penal Code 

‘and sentenced him to six months’ rigorous imprisonment. 


“ At the trial, it appeared upon the evidence of one of the witnesses that Charu 
Chandra Das, the petitioner, and one Atul Krishna Chakravati were concerned 
in the offence, with which Bhut Nath Chakravarti stood charged, and the Deputy 
Magistrate issued summons and instituted proceedings against Charu Chandra 
and Atul Krishna. That case was tried, and charges were framed against the 
petitioner under section 323 read with sections 114 and 354 read with section 114 
of the Fenal Code, and ultimately Charu Chandra Das was convicted vf an offence 
under section 323 read with section 114, Indian Penal Code, and sentenced to four 
months’ rigorous imprisonment, 

“ On appeal, the conviction was upheld by the Sessions Judge of, Hoogly. 


“ The petitioner then tnoved the High Court and on his behalf it was contended 
that the Deputy Magistrate had acted without jurisdiction in proceeding under 
clause (c) of section 190 of the Code of Criminal Procedure, as he was not espe- 
cially empowered by the Local Government totake cognizance of the case under 
the said clause of the said section. It was urged further that the Deputy Magis- 
trate did not take cognizance of the case upon complaint or upon a police report, 
Inasmuch as no complaint was lodged against Charu Chandra Das by Norendra 
Krishna Chakravarti, and the police did not send him up for trial.” 


The note of the ruling is as follows :— 


Held,—that there having been a ccmplaint made that some person or persons 
committed an offence, the Magistrate had cognizance of the offence, and if the evi- 
dence disclosed the fact that the petitioner was concerned in that offence, it was the 
duty ofthe Magistrate to deal with the evidence brought before him and to see 

re eget esate ana soar ne ae inn ge ah oe ras re 9 
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that justice was done in regard to any persons who might be proved by the evi- 
dence to be concerned in that offence. 

“That the Magistrate did not take cognizance of the offence under clause (e) of 
section 190 of the Code of Criminal Procedure, and that he was not debarred from 
trying the case.’ 

{regret that afull report of the case does not appear to be available, 

But as stated in the above extracts, the ruling seems to be precisely 
applicable to the present case, The District M agistrate had taken 
cognizance of offences on complaint. Hesaw reason to think that 
certain persons not already before him as accused persons were con- 
cerned in those offences. [f the above ruling is to be accepted, he was 
justified in making them accused persons in the case. 

It is obvious that for the purposes of the ruling, it is immaterial 
whether the applicants were concerned as principais or as abettors. 
I see no reason to decline to follow this decision. Another case in 
which asimilar view was taken is Jagat Chandra Mosumder v. 
Queen-Empress.* The casein which a Magistrate takes cognizance 
of an offence extra-judicially of his own knowledge or on information 

received by him from some person other than a police officer seems to 
me to be clearly distinguishable ffom the case in which having duly 
taken cognizance of an offence on complaint or on a police report the 
Magistrate finds from the evidence before him that certain persons not 
already accused should be tried for being concerned init. The dis- 
tinction is clearly warranted by the exact words of the Code of Crimi- 
nal Procedure. 

I do not think there is any ground for the suggestion that the Dis- 
trict Magistrate is precluded from trying the case against the appli- 
cants by section 556, Criminal Procedure Code. 

Following therefore the rulings of the Calcutta High Court in the 

cases above cited, in which, if J may say $0, I respectfully concur, Iam 
of opinion that the District Magistrate is not ptecluded from proceed- 
ing with the trial of the applicants, The District Magistrate probably © 
does not neéd to be reminded that no evidence taken in the case be- 


_ fore these three persons were made accused can be cotisidered against 
. them. 


*1.L. R.,26 Cal., 786. 





The proceedings are returned with these remarks. 
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Before H. Thirkell White, Esq., C12. 
QUEEN-EMPRESS v. MI CHIN MA. 


Criminal Procedure 190, 192, 4879—Offence—Cognisance of —taken on Magis- 
trate’s own knowledge—Accused entitled to be tried in another Court— 
Magistrate precluded from trying accused. 


The accused brought a false complaint against one Kan E, who was discharged. 
The Magistrate tried her under section 182, Indian Penal Code, for having “ given 
“false information before his own Court” and sentenced her to three months’ 
rigorous imprisonment, . 


Held,—that the offence committed by the accused fell under section 21 t, Penal 
‘Code, and that an offence had also been committed under section 193, Penal Code, 


Held—also that as the Magistrate took cognizance of the offence, apparently, of 
hisown knowledge under section 190, sub-section (z), clause (c), of the Code of 
Criminal Procedure, he was bound by section tgr, Code of Criminal Procedure, to 
inform the accused that she was entitled to be tried in another Court. 


Further, that as the offence charged against the accused was either committed 
before the Magistrate himself, or brought under his notice in the course of a ju- 
dicial proceeding, he was absoluteiy precluded by section 487, Code of Criminal 
Procedure, from trying the accused. 

Tue accused Mi Chin Ma, preferred a complaint against a man 
named Kan E of having ravished her. Tle complainant was duly ex- 
amined under section 200, Code of Criminal Procedure, and swore to 
‘the truth of the complaint. When the case came on for enquiry, the 
complainant retracted her statement and denied that Kan E had 
assaulted her in any way. The Magistrate discharged Kan E-and pro- 
ceeded “to deal with” Mi Chin Ma. He tried her under section 182 
of the Indian Penal Code for having “ given false information or lodg- 
“edafalse complaint before the Police and before the Court of the 
“Township Magistrate * * * ” (z.e., himself), 2nd he sen- 
tenced her on conviction to suffer rigorous imprisonment for three 
months, Her appeal was rejected by the Sessions Judge. 


The Magistrate committed more than one seriouserror. In the first 
place the offence committed by the accused falls under section 21 I, 
Indian Penal Code, and an offence was also committed under section 
193, Indian Penal Code. She should have been tried under these sec- 
tions and not merely under section 182, Indian Penal Code. Again, 
there was no sanction to the prosecution, either in respect of the infor- 
mation to the police or in respect of the complaint to the Magistrate. 
Sanction is required in either case hefore a Magistrate can take cog- 
nizance of an offence under section 182, Indian Penal Code, In the 
next place the Magistrate took cognizance of the offence, apparently, 
of his own knowledge under section igo, sub-section (7), clause (c), of 
the Code of Criminal Procedure, He was therefore in any case bound 
by sectior 193, Code of Criminal Procedure, to inform the accused that: 
she was entitled to be tried in another Court. ‘his he does not seem 
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to have done, Finally, and this isthe most seriouserror of all, the 

* Being one of the of- offence. charged against the accused* was either 
fences referred toinsec- committed before the Magistrate himself or 
tion 195, Code of Crimi- brought under his notice in the course of a 
nal Procedure, judicial proceeding. He was therefore abso- 
lutely precluded by section 487, Code of Criminal Procedure, from try- 
ing the accused, In disobeying this explicit provision of the law, the 
Magistrate committed a grave irregularity, and his conduct merits 
severe censure. The sentence has been undergone, and it is useless 
for me to interfere. Moreover, in this particular case 1 am disposed 
to think that substantial justice was done, But this is no justification 
of the Magistrate’s action. he accused was prejudiced by having 
the case tried by a Magistrate who was convinced of her guilt before 
he began the trial. It is for the sake of Securing a fair and impartial 
trial in cases of this kind that section 487, Code of Crimival Procedure, 
has been evacted. 

I note also that the form of the charge is wronz. The Magistrate 
has mixed up two distinct acts, the giving of false information to the 
police and the giving of false information to the Magistrate, which 
constituted separate offences, and for each of which a separate charge 
should have been framed. 
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Before H, Thirkell Whete, Esg., C.1.2. 


as NGAPYU. 
QUEEN-EMPRESS z. Qs TAUNGBO. 
; i” 3. KYIMAUNG. 
The prohibition under section 487, Code of Criminal Procedure, extends only to 
contempts of authority of Magistrate as such, 


In this case warrants were issued under section 337, Code of Civil Proce- 
dure, by a Township Judge for the arrest of certain judgment-debtors in civil 
executioncases. The judginent-debtors seem to have resisted or evaded arrest and 
the ‘Township Judge submitted the case to the Subdivisional Magistrate and 
asked him to prosecute the judgment-debtors under section 174, Indian Penal 
Code. The Subdivisional Magistrate returned the case tothe Township Court, 
with the intimation that the Township Magistrate could try the case himself, as a 
Magistrate was not debarred from taking cognizance of an offence under section 
174, Indian Penal Code, committed against his own Court. 

Held,—that under section 487, Criminal Procedure Code, a Magistrate cannot try 
an offence referred to in section 195, Criminal Procedure Cede, when such offence 
is committed in contempt Of his authority as such Magistrate, but that a Magis- 
trate is not precluded from trying an offence referred to in section 195, Criminal 
Prucedure Code, when the offence is committed in contempt of his authority, not 
as a Magistrate but as a Civil Judge. — 

Held also, - that section 174, Indian Penal Code, did not apply to the facts of the 
case and that the Magistrate should have proceeded under section 225-B, Indian 
Penal Code, on the complaint of the process-server. 


References :— 
1, Bom. H.C. R., 38. 
2, B. LR. CF. B,), 21. 
5, B. L. R., tee. 

8, W.R. A,, Ot. 

os 





B. R., 1892—96, page 53. 
L. R., 12, All. gos. 
——16, Cal. 766. 
——18, Bom. 380. 

I called for a repert on this case on 17th October 1899. The re- 
port was not received till 26th February rgoo. After making full 
allowance for difficulties of communications, absence of officers on tour 
and so on, lam bound to say that the delay was excessive and appears 


to be inexcusable, The District Magistrate is requested to see that 


such delay does not occur in future. 

. The iifagistrate was misled by the note, in his annotated edition of 
the Penal Code. I have found the same note, to my surprise, in another 
commentary and have traced the case to which reference is made, It 
is the case of Reg. v. Gugon Mz'sser * decided by the High Court at 
Calcutta in the year 1867. The learned Judges held that there was 
nothing in the law which forbade a Magistrate from taking cognizance 
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of an offence under section 174, Indian Penal Code, committed against 
his own Court. The case was decided under the Code of Criminal Pro- 
cedure then in force, which was Act XXV of 1861. In that Code there 
seems to be no section exactly corresponding with section 487 of the pre- 
sent Code. ‘Theruling could not, therefore, be regarded as authoritative 
in cases under the Code of Criminal Procedure, 1898. It was, moreover, 
explicitly overruled in Queen v, Chandra Sekhar Roy.* | tre- 
mark that when, as will be seen below, the law has been explained by 
this Court, the Magistrate is not justified in following either a note in 
a text-book or a ruling of another High Court. 

Section 487 of the present Code directs that, except as provided in 
sections 477, 480 and 485, no Magistrate shall try any person for any 
offence referred to in section 195, when such offence is committed in 
contempt of his authority. None of the excepted sections applies in 
the present case. An offence punishable under section 174, Indian 
Penal Code, is an offence referred to in section 195, Code of Criminal 
Procedure. I[t is therefore clear that, under the present law, a Ma- 
gistrate cannot try a person for an offence under section 174, Indian 
Penal Code, when such offence is committed in contempt of his 
authority as such Magistrate, This has already been ruled in Queen- 
Empress v- Nya Etk.+ 

Amore curious question arises whether section 487, Code of Cri- 
minal Procedure, prohibits a Magistrate from trying a person for an 
offence referred to in section 195 when, as in the ‘present case, the 
offence is alleged to have been committed in contempt of his author- 
ity not as a Magistrate but as a Civil Judge. On this point the-e are 
rulings of Indian High Courts. Inthe Queen-Empressv. Sarat Chan- 
dra Rakhét,¢ it was held that a Sessions Judge could try a person 
for an offence when, as District Judge, he has under section 195, 
Code of Criminal Procedure, sanctioned the prosecution. The ground 
-of the ruling was, in part at least, that as under section 472, Code of 
Criminal Procedure, the Sessions Judge could try an offence committed 
before him as Sessions Judge it would be inconsistent to hold that he 
‘could not try such an offence if committed before him as District 
Judge. The High Court at Bombay followed and applied this ruling 
in Queen-Empress v, Ratji Daji,§ in which it was held that a Ma- 
gistrate is not debarred from trying an accused person. under section 
174, Indian Penal Code, for disobedience of a summons issued by him 
in his capacity of Mamld4tdar. The contrary view was taken in Em- 


press v. Sukahar?,\\ by the Allahabad High Court. I think the more 


recent rulings may safely be followed, especially as the. Code of Crim- 

inal Procedure has since been re-enacted, and in this respect section 

487 has not been altered or explained. The Township Magistrate was 

therefore competent to try the offence of contempt of his authority 

.as Township Judge. 

gt ei ens a i a lS 
* 5, B.L. R., 100. TLL. R., 16, Cal. 766, 
+ 1, U. B. R., 1892—96, page 53. § I. L. R., 18, Bom, 380. 
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A further question arises in this case whether section 174, Indian 
Penal Code, applies to the facts, It has been held that section 174 
does inot apply to the case of a defendant escaping from custody 
under a warrant in execution of the decree of a Civil Court (Reg. v. 
Sanday Pathu,*) nor does the case of Queen-Empress v, Bhagat Daf- 
Jadar,+ seem to me to countenance a different view, In the present 
case the accused are said to have wilfully disobeyed warrants of arrest 
issued under section 337 of the Code of Civil Procedure. It is not quite 
clear what they actually did. But if they offered resistance or illegal 
obstruction to their apprehension under such warrants the case, 
it seems, would fall more properly under section 225-B, Indian 
Penal Code. It is difficult to see how a warrant directed to a pro- 
cess-server ordering him to arrest a person can be construed as 
being a “summons, notice, order, or proclamation” binding the 
person to be arrested to attend at a certain time and place. I am of 
opinion therefore that section 174, Indian Penal Code, is inapplicable, 
and that the Magistrate should have proceeded under section 225-B, 
Indian Penal Code, on the complaint of the process-server, In that 
case no sanction would be necessary, 


* r, Bom. H.R, 38. | + 2,B-L.R. (F.B.), ar. 
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Before H, Thirkell White, Esq., C.1.2. 
NGA O v, QUEEN-EMPRESS. 


Criminal Procedure 229-— Charge—Cancelling of—under ome seciion—and substi~ 
tution of another—not warranted by law. 


in this case after the complainant was examined, and after hearing argument 
the Magistrates held that the charge which was originaliy framed against the ac- 
cused could not stand. This charge was crossed out and another under a different 
section substituted. ; 


Held—that the Magistrate’s action in cancelling the charge under one section 
and substituting for it a charge under another section was a procedure not warranted 
by section 227, Code of Criminal Procedure. 


IN this case the applicant Nga O, with three others and a fourth 
who does not seem to have been brought. before the Court, was pro- 
secuted for various offences, under sections 392, 148, and 352 of the 
Indian eral Code, and for abetment of an offence under the Arms 
Act. The Ilistrict Magistrate, after examining only some of the 
witnesses named for the prosecution, discharged the second, third, 
and fourth accused, and charged the first accused under section 392, 
Indian Penal Code, The complainant was then cross-examined and, 
after hearing argument, the Magistrate held that the charge of robbery 
could not stand. He therefore crossed out the charge under section 
392, Indian Penal Code, and substituted for it a charge under section 
352, Indian Penal Code. The offence under section 352 was then 
compounded and the accused was acquitted, 

The District Superintendent of Police then preferred an appeal (so 
called} to the Sessions Judge, through the District Magistrate. The 
memorandum submitted by the District Superintendent of Police is 
a long and contentious document containing much irrelevant matter. 
It should have been confined to a temperate recital of relevant facts 
if, which seems doubtful, the District Superintendent of Police had 
any locus stand? for moving the Sessions Judge in the matter. The 
Sessions Judge called for the case and, after giving the accused an 
opportunity of showing cause, directed further enquiry into the charges 
against all of them. He held that the Magistrate’s action in altering 
the charge was not warranted by law, that there had been no acquittal 
of the accused under section 392, Indian Penal Code, and that the 
Magistrate’s order was equivalent to a discharge. 

lam asked to set aside the order of the Sessions Judge on the 
grounds that it is not an order which can legally be passed under sec- 
tion 437, Criminal Procedure Code, as the accused was not discharged, 
that the Magistrate’s alteration of the charge was regular and author- 
ized by section 227, Code of Criminal Procedure, and that there is no 
reason for any further enquiry into the case, 

* * * * * 
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I agree with the Sessions Judge in thinking that the Magistrate’s 
action in cancelling the charge under section 392 and substituting for 
it a charge under section 352, Indian Penal Code, was a procedure not 
warranted by section 227, Criminal Procedure Code. That section 
certainly in terms authorizes the Court to alter any charge; and it has 
been argued that the Magistrate’s procedure was within the letter of 
the law. Ihave no doubt that it was not in accordance with the spirit 
of the law. Section 256, Criminal Procedure Code, requires that, 
when a charge has been framed before the evidence of all the wit- 
nesses for the prosecution has been recorded, the evidence of any re- 
maining witnesses shall be taken. Section 258, Criminal Procedure 
Code, requires that after a charge has been framed the accused shall 
be either acquitted or convicted. The District Magistrate complied 
with neither of these sections. He did not examine the remaining 
witnesses for the prosecution and he did not either acquit or convict 
the accused. lt is certainly not the intention of section 227, Criminal 
Procedure Code, that a Magistrate should cancel a charge and write 
in its place an entirely different charge with the result of avoiding the 
provisions of other sections of the Code. Although, therefore, it may 
be difficult to hold with the learned Sessions Judge that the accused 
was discharged, there need be no difficulty in holding that the can- 
cellation of the charge under section 392, Indian Penal Code, was ir- 
regular and that the proceedings are incomplete In view of the 
technical doubt as to the effect of the Magistrate's action, it might 
have been better for the Sessions Judges to refer the case to this Court 
for orders. But 1am of opinion that the view taken by the Sessions 
Judge was substantially correct and that the case is one which has 
not been properly enquired into or tried, As the learned Judge re- 
marks, there are other allegations against the accused besides those 
of assault and robbery. The District Magistrate would have exercised 
a wise discretion in carefully recording the evidence of all the wit- 
nesses named for the prosecution: and in thereafter considering what 
charges, if any, should be framed against each or all of the accused. 

I have been asked to consider the point raised before the District 
Magistrate that the pigeons which the accused are said to have stolen 
could not, under the circumstances stated, be the subject of theft. | 
do not feel called upon to decide the point, which does not seem to 
arise at this stage of the proceedings. 

The Sessions Judge’s order directing further enquiry into the case 
of the second, third, and fourth accused is clearly within his power 
and is not open to objection, Similarly, it was within his competence, 
to order further enquiry into the allegations against the first accused, 
the present applicant, other than those comprised in the charges 
under sections 392 and 352, Indian PenalCode, Asregards the charge 
under section 392, Indian Penal Code, as I have said, it is possible 
that the Sessions Judge's order may be open to objection on techni- 
cal grounds, | therefore set aside that part of the order of the 
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Sessions Judge. The only satisfactory way of dealing with the case is 
to have it enquired into from the beginning. I therefore set aside the 
whole of the proceedings of the District Magistrate and direct him to. 
hold a fresh enquiry and to dispose of the case in accordance with 
law, In carrying out this direction he will be guided by the orders of 
the learned Sessions Judge. 
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Before A. Thivkell White, Esq., C12, 


Criminal Redisioz 


QUEEN-EMPRESS v. NGA NGWE NYUN., No.719 of 

Criminal Procedure, 244¢—Case instituted on complaint—Magistrate bound to 1898. 
examine compiatnant in presence of accused. a eal 

: . 24th, 

The accused was convicted under section 504, Indian Penal Code, for having ac 


used abusive language. , 

Held,—that in a case instituted on complaint the Magistrate is bound to examine 
the complainant (if any) in the presence of the accused, 

Remarks on section 504, Indian Penal Code. 

Reference :—t, U. B. R., 1892—96, page 290. 

IT seems necessary to point out that in a case instituted on com- 
plaint the Magistrate is bound to examine the complainant {if any). in 
the presence of the accused. This is prescribed in summons cases 
by section 244, Code of Criminal Procedure (unless the accused is 
convicted on his own admission under section 243), and in respect 
of warrant cases in section 252. The not uncommon practice of 
examining the complainant only under section 200, Criminal Procedure 
Code, and omitting to examine him at the trial, is contrary to law. 

It seems necessary also to draw attention to the provisions of sec- 
tion 504, Indian Penal Code. The offence punishable under that sec- 
tion is intentionally insulting and thereby giving provocation to any 
person intending or knowing it to be likely that such provocation 
will cause him to break the public peace or to commit any other 
offence, not the mere use of abusive language towards a person, as 
‘set forth in the charge in this case, Abuse does not necessarily, 
though it often may, constitute an offence under this section. 
Reference may be madeto the case of Queen-Empress v. Mi Te* 
where the subject is discussed at length. 


* yr, U- B, R., 1892-96, page 290. 
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Before H. Thirvkell White, Esq., C.1.&. 
QUEEN-EMPRESS v7. SAHAWATH ALI KHAN. 
Criminal Procedure 560*—Frivolous or vexatious accusations—Compensation, 

Sergeant Sahawath Ali Khan received information that one Maung Tdk was. 
keeping a common gaming-house. He reported this to the Inspector Maung Tun 
who applied for a warrant under section 5 of Act Il] of 18677. A warrant was 
issued addressed to the Inspector. it was endorsed by the Inspector to Sergeants 
Maung Ka and Sahawath Ali Khan and was duly executed. Sahawath Ali Khar 
then submitted a report of his proceedings, which was endorsed by his superior 
officers, the Inspector and the Assistant Superintendent of Police, and apparently 
sent to the Court with the persons who had been arrested under the warrant. In 
trying the case, the Magistrate, in recording the evidence of the sergeant, styled 
him the complainant and purported to examine him under section 200, Code of 
Criminal Procedure. He acquitted the accused in due course and ordered the 
Sergeant, whom he called the complainant, to pay them compensation on the 
ground that the accusation was frivolous. 

Held—On the authority of the case cited in I.L-R., 21, Cal., 984, that section 
s60*, Code of Criminal Procedure, does not apply to a case instituted’on a police 
report or on information given by a police officer, and that the Magistrate’s order: 
was therefore illegal. ; 

Order set aside accordingly. 

Reference.— 
LL.R., 21, Cal., 984. 
1, U. B. R., 1892—96, p. 28. 

I HAVE considered the points submitted by the Subdivisional’ 
Magistrate, who has stated his views fully and clearly, though at in- 
ordinate length. . 

From the evidence of the Sergeant Sahawath Ali Khan it appears: 
that he received information that one Maung Tok was keeping a 
common gaming-house. He reported this to the Inspector Maung 
Tun, who applied for a warrant under section 5 of Act III of 1867.7 
A warrant was issued addressed to the Inspector. Presumably this. 
warrant was issued by the District Superintendent of Police, though 
I cannot decipher the signature. It was‘endorsed by the Inspector 
to Sergeants Maung Ka and Sahawath Ali Khan, and was duly 
executed. Sahawath Ali Khan then submitted a report of his proceed- 
ings, which was endorsed by his superior officers, the Inspector and 
the Assistant Superintendent of Police, and apparently sent to the 
Court with the persons whq had been. arrested under the warrant, 
In trying the case, the Magistrate, in recording the evidence of the 
sergeant, styled him the complainant and purported to examine him 
under section 200, Code of Criminal Procedure. He acquitted the 
accused in due course and ordered the sergeant, whom he called the 
complainant, to pay them compensation on the ground that the accu- 
sation was frivolous, 

The accused have shown cause against the reversal of the Magis- 
trate’s order awarding them compensation. The Magistrate has also 








* [Section 250 of the Code of Criminal Procedure, 1898.] 
+ [Section 6 of the Gambling Act, 1899. | 
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shown cause in support of his order. The reasons urged by the 
Magistrate are— 

(i) that it was impossible to proceed against the person who 
gave information tothe sergeant as the latter declined 
to disclose the source of his information; 

(ii) that the sergeant, though justified in searching the house, 
was not justified in “ instituting the case ;” 

(iii) that the sergeant, in submitting a report of his proceedings, 
was an informant forthe purpose of section 191 {¢) of the 
Code of Criminal Procedure, 1882 ;* 

(iv) that section 560, Code of Criminal Procedure, 1882} ‘clearly 
renders somebody responsible in apy case not taken up 
by the Magistrate of his ownknowledye ; 

(v) that a police officer who gives information is as much liable 
under this section as any other person. 


On the case as revealed by the records and on the above argu- 


ments I have to observe in the first place that it isan abuse of lan- 
guage to describe the accusation as frivolous. The prosecution 
alleged that, on entry of a house under a warrant issued in virtue of 
section 5 Of Act Ill of 1867 { instruments of gaming and persons 
assembled either gaming or for the purpose of gaming were found. 
The defence was that the cards found in the house were placed there 
by one ‘Tha Ban, ‘If this defence was established, the accusation was 
deliberately false, not merely frivolous. 


The sergeant could not be considered the complainant in the case. 
It is true that in Queen-Empress v Ma Min Me § (reference to which 
might have afforded the Subdivisional Magistrate some additional argu- 
ments} it seems to have been held that a police report means a report 
under Chapter XIV of the Code of Criminal Procedure, 1882; and it 
was clearly ruled that, when a police officer applies for the issue of 
process in a non-cognizable case, he must be examined as a com~- 
plainant under section 200, Code of Criminal Procedure, But in this 
case the sergeant was not applying for the issue of process in a non- 
cognizable case. He had executed a warrant, and! do not see what 
he could do but report his proceedings, and, under the orders of his 
superior officer, bring before the Magistrate the persons who had 
been arrested. He was also bound to state as a witness what had 
occurred on the occasion of the execution of the warrant. If he made 
a false report or gave false evidence, he rendered himself liable to 
penalties. But he was not a complainant and he did not become a 
complainant because the Magistrate caused him to sign his deposition 











* [Section 190 (1) (c) of the Code of Criminal Procedure, 1&98.] 
t [Section 250 of the Code of Criminal Procedure, 1898.] 

} [Section 6 cf the Gambling Act, 1899.] 

§ 1, U .B.R., 1892—96, page 28. 


Queren-Empress 
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Section 560, Code of Criminal Procedure, 1882,* so far from being 
framed for the purpose of making some one responsible under it in 
all cases, clearly relates to cases in which information is given or 
complaints preferred by persons other than police officers. If it 
had been the intention of the Legislature to make police officers 
responsible under this section, it is difficult to see why the case of 
prosecutions instituted on police reports should be excluded. 

The High Court of Calcutta in Ramjeevan Kovemiv. Durga 
Charan Sadhu t has ruled that this section ‘ will not apply to a 
case ” instituted on a police report or on information given dy a police 
“officer.” There can be no donbt that this is the reasonable interpre- 
tation of the section, and I have no hesitation in adopting it. An 
additional argument in favour of this view is afforded by the fact that, 
notwithstandiag the above ruling, the Legislature, when recently 
revising the Cede of Criminal Proceduré, has not altered the wording 
of section 560, Code of Criminal Procedure, 1882 (=section 250, Code 
of Criminal Procedure, 1898). If the intention of the law were doubt- 
ful, or ifit had been incorrectly apprehended, it is reasonable to 
suppose that doubt would have been set at rest or erroneous con- 
struction rendered impossible by revision of the section. 

For these reasons, | set aside the order of the Subdivisional Magis- 
trate in case No. 10 of 1898 ordering compensation to be paid to the 
accused under section 560, Code of Criminal Procedure, 1882, and I 
direct that the amount paid by him ascompensation be refunded to 
Sahawath Ali Khan. 


* [Section 250 of the Code of Criminal Procedure, 1898.] 
+ LL.R., 21, Cal., 984. 
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Before H. Thirkeli White, Esq., Cl.E. 
QUEEN-EMPRESS 4, NGA MYIT. 
Criminat Procedure 250 (2)—~Imprisonment in default of payment of compensa- 
tion, Section 388 (2), Code of Criminal Procedure, 

Imprisonment in default of payment of compensation ordered under seCtion 250 
cannot be awarded at once unless the person ordered to pay fails to execute a bond 
under section 288, Criminal Procedure Code. - 

THE Magistrate’s order directing the complainant to pay compen- 
sation and in default to undergo simple imprisonment for 20 days 
appears to be inegular. The proper procedure is that prescribed by 
section 388, sub-section (2), Code of Criminal Procedure, If compen- 
sation awarded under section 250, Criminal Procedure Code, is not paid 
forthwith, the Magistrate should proceed to issue a warrant for the 
realization of the fine and should’ give the complainant the option of 
executing a bond, with or without sureties, for his appearance on the 
day appointed for the return of the warrant. If the complainant does 
not execute the bond as directed, the Magistrate may then proceed at 
once to pass sentence of imprisonment. But for the provisions of 
section 388 (2), Criminal Procedure Code, imprisonment in default of 
payment of compensation under section 250 of the Code could be 
awarded only when the compensation could not be recovered, 

It need hardly be added that it is not necessary to sell the complain- 
ant’s property if he pays the compensation even after the issue of a 
watrant under section 3&6, Criminal Procedure Code. 
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Before G. D. Burgess, Esq., C8.1, 
MI NYEIN vw. QUEEN-EMPRESS. 


Code of Criminal Procedure 255—Plea of guiliy—Connviction on—Penal Code 
412-—Dishonestly receiving stolen property knowing or having reason to believe 
that the possesssion theresf had been transferred by the commission of dacoity 
—Proof required, 

The accused was-convicted under section 412, Penal Code, and sentenced by the 
Court of First Instance to one year’s rigorous imprisonment for having purchased 
a carpet knowing it to be dacoited property. i 

She appealed to the Court of Session and the Lower Appellate Court summarily 
rejected her appeal w'thout going into the merits, as it ought properly to have done, 
on the grounds that she had pleaded guilty in the Court of first Instance and 
that the sentence was not tog severe. 

The accused, in her petition of appeal, had pleaded that she had committed a 
solitary fault by honestly purchasing the property in question without knowledge 
that it was stolen, and it was obvious besides from the proceedings that the plea 
of guilty should not have been recorded, ' 

It was plainly made in pure ignorance of the law, the woman imagining that 
she had offended by merely having the property in her hands. 

: HHeld—that where people are so ignorant as Burmans are of the most elemen- 

tary legal principles, it is extremely dangerous to accept an admission as a plea of 

guilty without the closest scrutiny of the meaning of the acknowledgment. 

Held-—also that here wasno evidence whatever to show that accused, when she 
bought the property knew or had reason to believe that it was stolen. Much less 
was there evidence that she knew that the property had been taken in dacoity or 
even that any dacoity had occurred, and, not only so, but strictly spealsing the 
record did not even contain distinct proof of the commission of the dacoity alluded 
to by the witnesses. 


Conviction and sentence quashed. 

Reference :— 

x. U.B. R., 1897—-1g01, page 78. 

IT is a pity that the Lower Appellate Court should have rejected 
the applicant’s appeal summarily instead of going into the merits of 
the case. - 

The applicant, in her appeal, did not only ask for a reduction of 
sentence ; she pleaded that she had committed a single fault by 

-honestly purchasing the property in question without knowledge that 
it was stolen, and it is obvious from the proceedings of the District 
Magistrate that the plea of guilty should not haye been recorded. It 
was plainly made in pure ignorance of the law, the woman imagining 
that she had offended by merely having the property in her hands. 


Where people are so ignorant as Burmans are of the most elemen- 
tary legal principles, it is extremely dangerous to ‘accept an admission 
as a plea of guilty without the closest ‘scrutiny of the meaning of the 
acknowledgment, 
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The District wiestasars has convicted on the ground of the pro- 
perty having been obtained from accused’s son-in-law, who was on® 
of the persons who stole it, and has referred to evidence in another 
case which was no evidence against accused, 

The first circumstance was clearly insufficient to make out an 
offence, and there was no evidence whatever in the case to show that 
accused, when she bought the property, knew or had reason to bel.eve 
that it was stolen. Much less was there evidence that she knew the 
property had been taken in dacoity, or even that any dacoity had 
occurred, and not only so, but strictly speaking the record does not 
contain distinct .proof of the commission of the dacoity which is 
referred to by the witnesses. 

Even if accused had been shown to have ground for suspicion that 
the property was stolen, the punishment for receiving a paltry article 
like this, a carpet worth four or eight annas, was extravagant, 

If accused had committed any offence, she would have been more 
than amply punished for it by the four months’ imprisonment she has 
now undergone, 

But there is no proof of her commission of any offence, and the 
conviction and sentence must therefore be quashed. 


Mr Nygiv 


@. 
Queen-Enpress. 
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Before H. Thirkell White Esq., C12. 
NGA O v. QUEEN-EMPRESS. 


Criminal Procedure 255—Accused may evoss-examine each witness if he wishes 
: to do so at the conclusion of the examination-in-chief. 


The Magistrate held that the cross-examination of the witnesses for the prose- 
cution should be deferred till after the charge, if any, had been framed. 

Held—That though an accused person cannot be required to cross-examine the 
witnesses Or to say whether he will cross-examine them or not until the charge has 
been framed, he may; if he wishes to do so, cross-examine each witness at the con- 
clusion of the examination-in-chief. 

Bs % * * 

BEFORE dealing with the above points I may conveniently refer to 
amatter of procedure which arose in the course of the trial. The 
District Magistrate held that the cross-examination of the witnesses. 
for the prosecution should, under the Code of Criminal Procedure, 
1898, be deferred till after the charge, if any, had been framed. Ido. 
not think that this is the intention of the Code. An accused person 
cannot be required to cross-examine the witnesses, or to say whether 
he will cross-examine or not, until the charge has been framed, 7.e., 
he may if he wishes to doso, defer cross-examination till after the 
charge has been framed, and he has in any case under section 256, Code 
of Criminal Procedure the right to cross-examine the witnesses after 
he has been charged, whether he has already cross-examined them or 
not. But there is nothing in the Code to prevent the cross-examina- 
tion of each witness immediately after the examination-in-chief, and 
an accused person should be allowed to cross-examine each witness. 


as the case proceeds, if he wishes to do so. 
* ae % : 
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Before H. Thirkeli White, Esq., C1.2. 
QUEEN-EMPRESS »v, BUSTIEN, 


Criminal Procedure, 260—Summary trial—Wvrong trial, sunimarily, of an offence 
whzch cannot be so tried. 


An accused person cannot be convicted in a summary trial of an offence which 
cannot be tried summarily. 


The accused was sent up for trial by the police on a charge of theft as a servant 
of property valued at less than Rs 50. He was tried summarily and convicted of 
theft as + servant under section 381, Indian Penal Code, and of criminal breach of 
trust under section 408, Indian Penal Code. 


Held—That the conviction under section 408 was void for want of jurisdiction, 


THE accused was sent up for trial by the police on a charge of theft 
as a servant of property valued at less than Rs. 50, He was tried 
summarily and convicted of theft as a servant under section 381, Indian 
Penal Code, and of criminal breach of trust under séction 408, Indian 
Penal Code. Iam not sure that the evidence warranted a conviction 
under the latter section. But there can be no doubt that. when a 
Magistrate finds that the facts alleged, if established, disclose an 
offence not triable summarily, he should proceed to try the case accord- 
ing to the ordinary procedure.* On examination of the prosecutor 
who was the first witness, the Magistrate was aware of the allegations 
against the accused and was in a position to decide what offences 
they disclosed. There is no authority for the conviction of an accused 
person in a summary trial of an offence which cannot be tried sum- 
marily. The Magistrate would not, itis hardly necessary to say, be 
justified in ignoring the facts which ousted his summary jurisdiction 
and proceeding with the trial only in respect of offences which could 
be tried summarily. 

As the sentences in this case have both been carried into effect, it 
is not necessary to pass a formal order quashing the proceedings. 





* See also section 260, sub-section (2), of the Code of Criminal Procedure, 188o.. 
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Before G. D, Burgess, Esq., C.S.1. 
NGA SHWE KYi wv. QUEEN-EMPRESS. 


Code of Criminal Procedurz, s. 271— Plea of gutlty—Conviction of murder— 
Culpable homicide not amounting to murder. 


The appellant, who was charged with murder under section 302, Penal Code, 
acknowledged having killed his wife, but excused his act on the plea of provoca~ 
tion. ‘Lhe Court of Session recorded a plea of guilty and convicted accused 
thereon. 

Conviction and sentence set aside and a retrial ordered as the plea obviously 


’ was not intended to be and did not amount toa plea of guilty under the section 


charged, and the accused was entitled to be tried and to have an opportunity of 
establishing the alleged facts, if he could, in order to show such grave and sudden 
plovecation as would reduce the offence committed toculpable homicide not 
amounting to murder. 

Tuis appeal must be allowed. The appellant has been convicted 
on his own plea of zuilty, and no doubt he acknowledged that he had 
killed his wife, but at the same time he made a long statement de- 
scribing how his wife had irritated him with insulting and taunting 
language and had finally exasperated him beyond endurance by thrust- 
ing a blazing piece of firewood at him and burning him. He has 
adopted the same line of defence all through from the time of the 
occurrence, and it is clear that he meant to excuse his act and reduce 
its gravity by the plea of that serious sort of provocation which is 
technically called grave and sudden. 

He never meant therefore to plead guilty to the offence of murder 
pure and simple and the plea should not have been accepted as one 
of guilty to the charge under section 302, Indian Penal Code. As 
the story of appellant-accused rests mainly on his own word, there 
will doutless be some difficulty about proving it; but there are cer- 
tain circumstances which giveit an air of probability, and, if the wit-. 
nesses ate examined on the point, there is every reason to believe 
that there is a possibility of certain facts being brought out in corrobo- 
ration of the truth of the account. Forinstance, it may be possible to 
prove that the altercation took place, that there was a fire beside the 
spot, that a burning brand or piece of wood was found near deceased, 
aud that there were marks of fire on appellant’s body or clothes. 
The Court of Session did not think that the small hole in his sleeve 
shown by accused indicated a burn, but the same hole immediately 
after the transaction may have told a different tale with its fresh 
marks, if the story can be relied on. 

The judgment of the Court of Session was affected apparently by 
the absence of evidence of the burn. Whether the burn, if proved, 
and the language of deceased would together or separately amount 
to grave and sudden provocation, is a question for decision hereafter 
and not just now, The appellant-accused is entitled in the first 
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place to establish the facts if ke can, and in the second place to show Nga Sawe Kyi 
if he is able that the facts proved constitute within the meaning of 2, 
the law the grave and sudden provocation which would reduce the Quesn-Emrress. 
offence committed to culpable homicide not amounting to murder. 
Till ke has had such opportunity he cannot properly be convicted 
under section 302, Indian Penal Code. 
The conviction and sentence on the appellant Nga Shwe Kyi are 
accordingly set aside and a retrial will have to be had. 
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Before G. D. Burgess, Esq., €.8.. 
NGA SAN DAIK v. QUEEN-EMPRESS. 
Code of Criminal Procedure 271—Plea of guilty—Conviction of murder. 
The appellant-accused, who was charged with murder and attempt to murder 
under sections 302 and 307, Penal Code, was convicted of the former offence on his 
own plea of guilty, In appeal he urged deep provocation in extenuation of his 


offence. 
In this country, where there is as a general rule profound popular ignorance of 
law, it is necessary to accept a plea of guilty, particularly ina capital case, with 


, extreme caution. A, Burmanhas usually no clear perception of the distinction 


between killing which is murder and killing which is manslaughter only or, as it 
is called in the Penal Code, culpable homicide not amounting to nurder. But the 
committal proceedings did not in any way support the position accused wished to 
take up in appeal, and the record of the trial contained no indication that the plea 
of guilty was qualified by, cr was intended to be qualified by, any limitation or 
reservation. 

The plea of guilty must therefore be accepted for what it professed to be, namely,, 
an acknowledgment of the legal liability specified inthe charge to which the plea 
was made. 

Appeal dismissed accordingly. _ 


Reference -— 
1, U. B. R., 1897-1901, page 76, 
Extract from veasous for committal. 


The accused in this case was the husband of the murdered woman, Ma San 
HmSn, from whom he divorced about a month ago, and the son-in-law of Mla Shwe 
Myaing, whom he attempted to murder immediately after murdering his divorced 
wife. The motive for so doing is to be found in the confession of the accused, 
which states that accused wished to be re-united to his wife and the mother-in-law 
prevented it by finding another husband for her daughter. 

On the 28th November 1866, at about 9 A.m., accused took the loan of a “ da-she” 
(Exhibit 1 in the case) from Maung Kyauk Lén (11th witness for prosecution) for 
purpose of cutting up fish, The same day at about 3P.™., armed with this da,. 
which he concealed under a towel wrapped round his body, he proceeded to the 
house where his mother-in-law and his divorced wife lived, On arrival at the foot 
of the stairs at the back ‘of the house he was seen by Ma Thali (ist witness for 
prosecution), who was cleaning some vegetubles on the back staging of her hcuse 
adjoining the house where accused stood. Accused was at the time living in the 
house of witness Ma Thali, a relation of his divorced wife. On seeing her accused 
said @00208{a9 : ogi (Ma Thali, see what I am going to do!), and ascend- 


ing the back stairs entered the house of deceased, Ma San Hmén, who, according 
to the evidence of Ma Shwe Myaing, her mother (13th witness), was cooking at the: 
time. What transpired inside the house is not known, but immediately after the 
entry of accused witness Ma Thali heard her cousin, deceased Ma San Hm6n, 
cry cut three times as if in pain and she also heard the stamping of feet on the 
plank flooring of the house as of some personsrunning. Being alarmed, witness 
Ma Trali rushed off to the front of her house and cried aloud for help. This 
witness saw accused rush out from the front of the deceased’s house exclaiming 
Bao05{GB 260 > (Where is the old weman?), and armed with a “da-she” similar 
to Exhibit 1. Witness Ma Thali begged accused not to harm Ma Shwe Myaing, 


the old lady alluded to by accused. Accused rushed towards her with uplifted de 
and witness ran. Maung Tun Win (2nd witness for prosecution) next cried ont. 
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to accused not to strike the old lady Ma Shwe Myaing, and accused ran up to 
him with uplifted de and witness ran away, Accused then ran up to Ma Shwe 
Myaing, his mother-in-law (13th witness for prosecution), who was returning with 
a basket (Exhibit 2) in hand after having thrown some rubbish some distance 
from the house. Witness Ma Shwe Myaing begged accused not to harm her and 
tried to ward off the blow aimed by accused with the da. The blow fell partly on 
the small basket and partly on the wrist, severing the right hand at the wrist-joint. 
Accused then snatched the basket from the hand of witness Ma Shwe Myaing and 
threw it away and gave witness three more cuts with the de, and_ believing that he 
had killed her, he threw away the da in the plantain garden near by and proceeded 
straight to the police station-house to’ deliver himself up. On the way Maung 
Thet Pyin (7th witness for prosecution) asked him to state what was the matter, 
and he answered that he had killed MaSan Hmén and Ma Shwe Myaing and 
was ready to be hanged, On arrival at the police station-house accused informed 
Maung San Chein, policeman (8th witness for prosecution), that he had just killed 
his wife and mother-in-law Ma San Hmén and Ma Shwe Myaing, and had come 
to deliver himself up. While the policeman was opening the cage door the Police 
Head Constable came up and accused was arrested. 

The accused confessed before the Headquarters Magistrates, and this confession 
he confirmed before this Court. The evidence against accused as regards the 
murder of Ma San Hmién is chiefly his own confession corroborated by the evidence 
of Ma Thali (1st witness for prosecution), whosaw him enter the house and 
immediately after heard the deceased cry out in pain and saw accused come out 
of the house armed with a da (Exhibit 1). The confession is also corroborated by 
Maung Thet Pyin (7th witness for prosecution) and Maung San Chein (8th wit- 
ness for prosecution), who were told by accused that he (accused) had killed Ma 
San Hmén. The possession of the da (Exhibit 1) by accused is accounted for by 
the evidence of Maung Kyauk Lén (11th witness for prosecution}. 

7K % 


The defence has not named any witness. The reason given by the accused in 
his confession for the commission of the offence is that he wished to be reunited to 


his wite and his mother-in-law prevented this by finding another husband for her 
-daughter. 


*% * * 


Fudgment tn Appeal, 


The appellant-accused has been convicted on his own plea of 
guilty, : 

* There is no question that he killed the deceased, who had been 
his wife, but what he has now to urge in his appeal is that he received. 
deep provocation through the injurious treatment of his mother-in-law 
who deprived him of his wife and bestowed her on another man, and 
that the killing was no premeditated and deliberate murder, but was 
the result of an excess of passion carrying him into an excess: of 
violence, 

In this country, where there is as a general rule profound popular 
ignorance of law, it is necessary to accept a plea of guilty, particularly 
in a capital case, with extreme caution. A Burman has usually no 
clear perception of the distinction between killing which is murder 
and killing which is manslaughter only or as it is called in the Penal 
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Code culpable homicide not amounting to murder, and in a recent 
case,* which will appear among the Printed Judgments of the first 
quarter of the year, I had occasion to point this out in an individual 
instance, 

But the committal proceedings in the present case do not in any 
way support the position which the appellant seems to wish to take 
up now, andthe record of the trial contains no -indication that his. 
plea of guilty was qualified by or was intended to be qualified by any 
limitation or reservation, and I am satisfied that the plea was what it 
professes to be, namely, an acknowledgment of the legal liability 
specified in the charge to which the plea was made. 

If a full trial were now ordered, | cannot see the prospect ofa 
single point being established in favour of appellaat, who had no. 
witnesses to produce, or of asingle advantage being gained in the 
cause of justice. 

This appeal must therefore be dismissed, ‘ 
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Criminal Appeal 
0. 99 9 
SC ; . 1898. 
Before EF Thirkell White, Esq., C12. beiihey 
QUEEN-EMPRESS v. NGA TUN BAW anp rwo orHers, ; ryth, 


Criminal Procedure 337—Pardon tendered under reasons to be recorded. 


In this case a pardon was tendered to an accomplice under section 337, Criminal 
Procedure Code. 
When a Magistrate tendersa pardon under section 337, Criminal Procedure 
Code, he is bound to record his reasons for so doing. 
* * 


RS 


* 

’ | NOTE that when a Magistrate tenders a pardon under section 337, 
Code of Criminal Procedure, he is bound to record his reasons for so 
doing, The rule in this respect is the same in Upper Burma as else- 
where, 
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Before H. Thirkell White, E3q., c.1 8. 
QUEEN-EMPRESS ». NGA PYAUNG anp anorurr. 


Criminal Procedure, s, 342—Accused, examination of—to explain any ctrcum- 
stances appearing in evidence against hint. 


Held—that it is the duty of the Magistrate both in summons and warrant cases, 
after the witnesses for the prosecution have been examined, ta examine the ace 
cused for the purpose of enabling him to explain any circumstances appearing in 


evidence against him. 
% * * * 


It is to be regretted that the Magistrate omitted to examine the 
accused, The provisions of section 342, Criminal Procedure Code, 
are imperative and apply to summons cases as well as to warrant 
cases. It is true that section 245, Criminal Procedure Code, appears 
to leave it to the discretion of the Magistrate whether he will examine 
the accusedin a summons case or not. But, in view of the plain 
terms of section 342, Criminal Procedure Code, {think this must be 
construed as applying to cases in which the Magistrate, after hearing 
the evidence for the prosecution, sees nothing which the accused 
should be required toexplain. Section 253, Criminal Procedure Code, 
in the chapter on the trial of warrant cases, also refers to the exami- 
nation of the accused “if any.” If these two sections were construed 
so as to leave the examination of the accused to the discretion of the 
Magistrate, the imperative injunction in section 342, Criminal Proce- 
dure Code, would be of no effect, It is therefore the duty of the 
Magistrate, both in summons and warrant cases, after the witnesses for 
the prosecution have been examined, to examine the accused for the 
purpose of enabling him to explain any circumstances appearing in 
evidence against him. Where in a summons case the accused is con- 
victed on his own admission under section 243, Criminal Procedure 
Code, or where the evidence for the prosecution discloses no case 
against him, the eaecaaeaaer of the ns is not seine <i 
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Before G. D. Burgess, Esq., C81. 


Criminal Revistor 
QUEEN-EMPRESS v. NGA TUN MYA. No. i of 
2097. 
Criminal Procedure Code, 345. Compounding offence with permtssion of Court— May 
Court bound to exercise sound and reasunable discretionin grant of such per- rgth, 


wnat 


mission, 


_ Charges under section 324, Penal Code, of voluntarily causing hurt with danger- 
ous. weapon. About two years ago the accused, in the course of a quarrel, struct: 
the complainant, his nephew, on the head with a billet of woud and knocked him 
down. Accused then absconded to Lower Burma, where he has since avoided 
process of law till the present time. 


Proceedings against him were taken under section 512, Code of Criminal Pro- 
cedure The Magistrate, on-complainant’s application, gave permission to com~ 
pound the offence, 


. #eld~ that, under such citcumstances, the Magistrate’s order granting permis- 
sion to comp ‘und the case was on the face of it a wrong and improper exercise of 
judicial discretion. 


Order quashed and trial directed. ‘ 


It appears that the accused, having been charged with an offence 
-under section 324, Indian Penal Code, absconded from justice and 
evaded process of law for two years. 

Under such circumstances the Magistrate’s order granting permis- 
sion to compound the case seems on the face of it an improper exer- 
cise ‘of judicial discretion. 

Let the accused be called upon to show cause why the order of 
permission to compound should not be quashed and a trial directed, 
He is at liberty to show cause, if he prefers, before the District Magis- 
trate instead of here. 

3 Bs * % 
District Magistrate’s Report. 

Maung Tun Mya files a written statement. He is asked ifhe has any cause 
to show why the permission to compound should not be quashed and a re-trial 
directed. 

He states ; “ I ran away because I was afraid of the law in connection with the 


“hurt case. I had no grudge against the compliinant, but struck him ina sudden 
* quarrel.” 


* = * * 

Read District Magistrate’s proceedings and accused’s petition 

The accused shows no cause whatever against the proposed order, 
which is made accordingly. 

I disapprove emphatically of the action of the Subordinate Magis- 
trate in giving permission to compound this case. It was virtually 
holding out a premium to the evasion of justice to allow such 2 
thing. 


7 
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Before G. D. Burgess, Esq., ¢.8.1. 
QUEEN-EMPRESS v. NGA LU. 


Criminal Procedure Code, 346, 347. Duty of Subordinate Magistrates to refer 
immediately to a Superior Court cases*tn which there ts reason to believe that an 
offence beyond theiy own jurisdiction has been committed, and to be careful to 
avoid taking cognisance of a major offence as a minor, 


Offences falling under sections 376 and 511, Penal Code, improperly tried under 
section 354. District Magistrates desired to issue instructions to Subordihate 
Magistrates in order to the prevention of such irregularities. 

References— 


1, U. B. R., 1892-96, page 231. 
1, U. B. R., 1897-1901, page 327. 


There was clearly ground for trying accused for an attempt to 
commit rape, and the Subordinate Magistrate did wrong trying the 
case himself, This has been pointed outin circulars* which the 
Magistrate ought to have read and obeyed. 

Properly, there ought to be a retrial which the District Magistrate 
should have ordered in appeal, but as no serious harm has been done, 
things may now be ajlowed to stand as they are. 

The unwarrantable assumption of jurisdiction by Subordinate Magis- 
trates, by trying for a minor offence where a major offence has been 
committed, isbecoming a constant source of difficulty and a stumb- 
ling block to proper judicial administration. 

The High Court is naturally reluctant to open up proceedings 
afresh, and to put the parties, witnesses, and public authorities to more 
trouble and inconvenience, while on the other hand to pass matters 
over is to permit offenders to escape the full measure of punishment 
that they deserve and that is expedient for the protection of society. 

I must therefore suggest to the District Magistrate the issue of 
stringent instructions to his subordinates in order to the prevention 
of the repetition of such grave irregularities. 





* rt, U. B. R., 1892-96, page 231 and page 327- 
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Before G. W. Shaw, Esq. 


Crimine! Revision 


KING-EMPEROR v. NGA AT anp NGA SHWE BYA. wae of 
gaz. 
Proceedings stayed by rst class Magistrate during trial and submitted to the October 
District Magistrate on finding that one of the accused had been pyeviously 15th. 


convicted—-District Magistrate should try case de novo, 


The Subdivisional Magistrate (1st class) during the trial of two accused, found 
that one of them had been previously convicted. 

He accordingly stayed proceedings and submitted the case to the District Magis= 
trate under section 348, Criminal Procedure Code. 


Held—that by section 346, Criminal Procedure Code, the Subdivisional Magis- 
trate was at liberty to stay proceedings at any time during the enquiry or trial and 
submit the case to the District Magistrate. 

Held also—that what the District Magistrate had to do was to try the case him- 
self de nove under section 346 (2), Criminal Procedure Code. 

THIS case was submitted by the District Magistrate with the follow- 
ing remarks :— 

“The Subdivisional Magistrate has sent Nga At up to my court for higher 
punishment. He does not say under what provision of law this is done, Section 
349 of the Crimimal Procedure Code permits a Magistrate of the and or 3rd class 
to send an accused up to the District Magistrate or Subdivisional Magistrate jor 
higher punishment, but it does not empower a Magistrate of the ist class doing 
this, as the District Magistrate or Subdivisional Magistrate can only give the same 
punishment as the 1st class Magistrate. 


_* There is another accused in the case who has been sentenced to two years’ 
rigorous Imprisonment. As IT am not authorizedto hear appeals or take up 
revisions from Ist class Magistrates, | beg to submit the case to the Court ot the 
Judicial Commissioner, Upper Burma, with the request that the proceedings be 
quashed and a re-trial ordered before me or any other order the judicial Commis: 
sioner thinks fit. 

THE Subdivisional Magistrate explicitly recorded that the trans- 
ferred the case to the District Magistrate under section 348, Criminal 
Procedure Code. 

By section 346 he was at liberty to stay proceedings at any time 
during the enquiry or trial and submit the case to the District Magis- 
trate. 

Sections 347 and 348 must be read in continuation of section 346. 

The Subdivisional Magistrate’s procedure was quite correct. He 
might possibly have discovered somewhat earlier that the accused Nga 
At had been previously convicted of theft and sentenced to two years’ 
rigorous imprisonment. This would perhaps have saved delay and 
trouble to the witnesses. 

What the District Magistrate had to do was to try the case himself 
de novo [under section 346 (2)]. 

I do not find that Shwe Bya has been sentenced to two years’ im- 
prisonment as the District Magistrate says, 
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i. Ar. The Subdivisional Magistrate so far as the record shows stayed pro- 
ceedings against both eccuscd and submitted the case to the Dis- 
trict Magistrate really under section 346 read with section 348. In 
‘doing so he acted very properly. 

It is desirable that both the accused should be tried by the same 
Magistrate. . 

The proceedings arereturned to the District Magistrate for dis- 
posal in the manner above indicated. 
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Before H. Thirkelil White, Esq., C.1.2. 
QUEEN-EMPRESS v. NGA PO MIN AND THREE OTHERS, 
Criminal Procedure 350, 528 —When a case is withdrawn or transferred under 

af 8. §28 the proceedings should be commenced afresh, 

Accused should be informed of theiy option under section 350. 

The case was instituted ina Township Court, but withdrawn by the Subdi« 
-yisional Magistrate under section 528, Code of Criminal Procedure, and transferced 
to his own file at the request of the accused, 

The Subdivisional Magistrate did not re-examine the witnesses, but completed 
the trial and gave judgment on the depositions recorded by the Township Magis- 
trate. 

Held—that section 350, Criminal Procedure Code, des not apply to cases with- 
drawn under section 528, Criminal Procedure Code, and that the trial should have 
been begun afresh, 


References :-—LI.R, 20, Cal, 870; 24 W.R., Criminal 53; Sir H. Princep’s 
Code of Criminal Procedure, 1898, page 293. 


THE case was instituted in the Court of the Township Magistrate 
It was withdrawn by the Subdivisional Magistrate under section 528; 
‘Criminal Procedure Code, and transferred to his own file at the 
request of the accused. The Subdivisional Magistrate did not re- 
examine the witnesses, but completed the trial and gave judgment 
on the depositions recorded by the Township Magistrate. He con- 
‘siders that this procedure is justified by section 350, Criminal Pros 
cedure Code. , 


_ There is authority for the opinion that, this section does not apply 
to cases of transfer or withdrawal under section 528, Criminal Pros 
cedure Code, or the corresponding sections of earlier Codes, In the 
case of Khan Mahomed * the High Court at Calcutta said: —“ We have 
“no doubt that, when a case under trial is removed under section 47, 
“the whole proceedings must commence de zove in the manner provid- 
“ ed for ina similar case by section 45.” This case was decided under 
the Code of 1872, under which the law in this matter was substantially 
the same as under the Code of 1882, and the present Code, section 47 
‘of the Code of 1872, being equivalent to section 528, and section 45 
to section 346 of the latter Codes, The same opinion was expressed 
by the same High Court, in a later case, in which the learned Judges 
‘said :—“ This section [350] is obviously intended to meet the case of 
transfer of Magistrates from one’ district to another and to prevent 
the necessity of trying from the beginning all cases which may be part 
heard at the time of such transfer.” (Hardwar Stugh or Lall v. 
Khega Ojha.)t+ Asimilar view is said.to have been taken by the 





* 24 W.R., Criminal, 53. 1: ¢ LL.R., 20 Cal, 870, 
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High Court at Allahabad.* The rulings of the Calcutta High Court,. 
which have been cited above, appear to express the intention of law. 
When a case is withdrawn under section 528, Criminal Procedure 
Code, the tria] or enquiry should be begun afresh. Section 350, Crimi- 
nal Procedure Code, is not applicable to cases of this kind. 

As a matter of practice, in cases to which section 350, Criminal. 
Procedure Code, does apply, the accused should be informed of their 
right to have the witnesses or any of them re-summoned and re-heard. 
This is not explicitly enacted in the Code of Criminal Procedure, 
and doubtless accused persons are expected to know their rights. 
But as a matter of fact they are usually ignorant of them, and it is. 
obviously fair that they should be informed. The fact that they have 
been so informed should appear on the record. 





® Sir H. Princep’s Code of Criminal Procedure, 1898, page 293- 
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Criminal Reatséore 


Before G. W. Shaw, Esq. iow 
KING-EMPEROR v. NGWE GAING, Capote 
Substantive term of imprisonment—Date from which tt should run when accused em 


has been released owing to omission of substantive term through an erroy 

in warrant of commitment, 

The accused was convicted under section 447, Indian Penal Code, and sentenced 
to three months’ rigorous imprisonment and a fine of Rs. 30, or in defauit 20 
days’ rigort us imprisonment. 

Through a mistake in the warrant of commitment to jail the substantive term 
of imprisonment was cverlooked. The result being that the accused underwent 
only the period of imprisonment ordered in default of fine and was released. This 
was oni2th July. 4fhe error was then discovered and on the 17th July the 
accused was re-arrested and sent back to jailto undergo the substantive term of 
imprisonment and the Magistrate directed it to begin on the 17th July. 

The District Magistrate referred the case thinking that paragraph 353 of the 
Upper Burma Courts Manual had been contravened, 

fYeld—that there was no illegality in the Magistrate’s order. There was no 
express provision for a case of the kind, but there was no authority for the view 
taken by the District Magistrate which would involve excusing the accused’s 
imprisonment for the five days (12th to 17th July), during which he was at liberty 
owing to the mistake that was made. 

Reference :-- 
Upper Burma Courts Manual. paragraph 353. 

THE accused was convicted under section 447,' Indian Penal Code, and 
sentenced to three months’ rigorous imprisonment and a fine of Rs. 30 
or in default 20 days’ rigorous imprisonment. Owing to a mistake the 
substantive sentence of imprisonment was overlooked in the prepara- 
tion of the warrant of commitment to jail, the convict underwent the 
period of imprisonment ordered in default of the fine and was released. 
This was on the rath July last. The error was then, discovered and 
on the 17th July the man was re-arrested and sent back to jail to 
undergo the substantive sentence of imprisonment and the Magistrate 
directed it to begin on the 17th July. 

The District Magistrate has referred the case, thinking that psra- 
graph 353, Upper Burma Courts Manual, has been contravened. 

am of opinion that there was no illegality in the Magistrate’s 
order. 

No express provision is made foracase of the kind, but I am 
unable to find any authority for the view which the District Magis- 
trate takes. It would involve excusing the convict imprisonment for 
the five days (from 12th to 17th July) during which he was at liberty 
owing to the mistake that was made. In the case of an escaped con- 
vict, the unexpired portion of the sentence begins to run from the 
date of his recapture ; and section 398 (7), Criminal Procedure Code, 
says, referring to escaped convicts among others, “ nothing in section 
396.........shall be held to excuse any person from any part of the 
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punishment of which he is lable upon his former or subsequent con- 
viction. A 

Again, when under section 426 (7) an Appellate Court has suspended 
the execution of a sentence of imprisonment pending the decision of 
the appeal, the time during which the prisoner has been at liberty is 
to be excluded in the event of his being ultimately sentenced to impri- 
sonment. 

What happened here was that in consequence of the mistake in the 
warrant the substantive term of imprisonment did not begin till five 
days after the imprisonment in default of payment of fine had expired. 

I do not see what course coula have been taken, but to make it 
begin then, without, in effect, remitting part of the sentence. 

The proceedings are returned. 

I trust the Subdivisional Magistrate will take care that so serious 
a mistake is not allowed to occur again in the issue of a warrant to the 
jail. 
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Before G. W. Shaw, Esq. Criminal Revision 
No. 405 of 
NGA PO HAN ” he THA LE NI. TYOL. 
NGA TO ? MI TU. Fuly and. 


Mr. @. M. Liitter—for applicants. | Mr. C. G. S, Pillay—for respondents. 


Order of acquittal—High Court's powers of revision~-Order by High Court for 
retrial after acquittal, 


This was an application by private parties asking the High Court to revise an 
order of acquittal. The accused brought a civil suit against the applicants and 
others on a bond, The bond appeared to have been altered after its execution. 
The Additional Township Judve ordered the accused’s suit as against the appli- 
cants to be dismissed and four days later, on the petition of the applicants sanction- 
-ed the accused’s prosecution “ for forgery (section 463, Indian Penal Code)” under 
section 195 (c), Criminal Procedure Code. The accused were tried by the Subdivi- 
sional Magistrate, who after examiving the witnesses for the prosecution, framed a 
charze under section 471, Indian Penal Code, but finally acquitted the accused. 
The bond being a valuable security as defined in section 30, Indian Penal Code, the 
alleged forgery fell under section 467, Indian Penal Code, and whether accused 
were tried under that section or section 471, the Subdivisional Magistrate was ab 
initio without jurisdiction to try the case. The question for decision was whether 
this Court should interfere in revision and order a retrial or commitment to the 
Court of Session. 


Heid—that as a general rule the High Court will not interfere with an order of 
-acquittal, but it has the power to do so and there can be no doubt that this’ 
power may be properly exercised in parlicular cases, 

Held also—that where atrial has been held without jurisdiction, as in the 
present ae it appears to be very proper that an order in revision should direct a 
‘new trial, 

Held also—that section XV, Upper Burma Criminal Justice Regulation, and 
section 537, Criminal Procedure Code, do not cover a radical defect such as want 
of jurisdiction to try an offender. Their intention is to prevent unimportant 
irregularities from bein set up as ground for interfering with orders, &c., passed 
‘by acourt of competent jurisdiction. Section 530 (f) holds good and section 403 
(4), Criminal Procedure Coce, applies to this case. 


References :— 
I, L. R., 9 AHL, page 134. 
8 Bom., page 307. 
8 Cal., page 895. 
-14 Mad., page 363. 
THIS is an application by private parties asking this Court to revise 
.an order of acquittal. 


‘The accused brought a civil suit against the applicants and others 
onabond. The bond appeared to have been altered after its execution 
in such a way as to make the applicants parties and executants. The 
Additional Township Judge ordered the accused’s suit as against the 
.applicants to be dismissed, and four days later, on the petition of the 
-applicants, sanctioned the accused’s prosecution “ for forgery (section 
463, Indian Penal Code)” under section 195(c),Criminal Procedure Code. 
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The accused were then tried before the Subdivisional Magistrate, 
who, after hearing the witnesses for the prosecution, framed a charge 
under section 471, Indian t’enal Code, but finally acquitted the accused. 
The bond being a valuable security as defined in section 30, Indian 
Penal Code, the alleged forgery fell under section 467, Indian Penal 
Code, and whether accused were tried under that section or under sec- 
tion 471 the Subdivisional Magistrate was ad initio without jurisdic- 
tion to try the case, Probably the District Magistrate overlooked this, 
otherwise in transferring the case to the Subdivisional Magistrate he 
must have intended him to commit to the Court of Session. 

The question for decision now is whether this Court should interfere 
in revision and order a retrial or commitment to the Court of Session. 
The rulings cited on one side or the other are as follows :— 

In re the Munictpal Committee of Dacca v. Hingoo Raj.* 

Queen-Empress v. Husetn Gatbu.t 

Queen-Empress v. Balwant. 

Thandaven vy. Pertanna,§ 

In the Calcutta case the accused had been tried by a Bench of 
Honorary Magistrates for making an excavation without the permission 
of the Municipal Committee and acquitted, and the learned Judges of 
the High Court refused to interfere in revision saying “ it is a rule of 
this Court that as a Court of Revision it cannot interfere with an order 
of acquittal.” 


In Queen-Empress v. Husein Gatbu ~ the facts were similar to 
those of the present case. The accused was tried by a Magistrate 
under section 417, when the facts disclosed an offence under section. 
420, Indian Penal Code, which the Magistrate was not competent to. 
try. The decision of the Bombay High Court was that the offence 
having been tried without jurisdiction the proceedings were void under 
section 530, Criminal Procedure Code, and the case might be retried. 
under section 403, Criminal Procedure Code, and it was held that it 
was nct necessary for the High Court to upset the acquittal before a 
retrial could be had. ; ‘ 

In Queen-Empress v. Balwant J a full. Bench of the Allahabad Court 
held that the High Court has power to revise an order of acquittal 
and to order a retrial or make any other order that might be made by 
a Court of Appeal except to convert an acquittal into a conviction. 

The Madras case merely affirmed the general rule that an appeal 
against an acquittal by way of revision is not contemplated by the 
Code and should not, on public grounds, be encouraged. In that case 
an accused person had been acquitted by a Court of Session concurring 
with the assessors: no appeal was preferred by Government against 
the acquittal and it was sought by private persons to put the High 
Court in motion to interfere in revision, 





1... R., 8 Cal., page 895-1882. | f I. L. R., 8 Bom.,, page 307 —1884. 
1,L, R.9 All, page 134—1886. | § 1. LR, 14 Mad., page 363. 
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There is nothing inconsistent as it seems to mein these different 
decisions. As a general rule the High Court will not interfere in 
revision with an order of acquittal, but it has the power to do so; and 
there can be no doubt that this power may be properly exercised in 
particular cases. 

Where a trial has been held without jurisdiction, as in the present 
case, or in the Bombay case above cited, it appears to be very proper 
that an order in revision should direct a new trial. The refusal of the 
Bombay Court to make such an order does not commend itself to 
me as practical, If the High Court does not order a retrial who is to 
initiate the new proceedings ? Who is to say that the order of acquittal 
is void? It may not be necessary, but itis certainly expedient that 
the High Court should do so. ‘An appeal might, no doubt, have been 
preferred on behalf of Government in the present case, but this has 
not been done and section 439 (5), Criminal Procedure Code, does 
not bar the present application. 

In the circumstances of the case | am of opinion that an order in re- 
vision is more appropriate than appellate preceedings, The Magistrate 
having been without jurisdiction the most that could be done in appeal 
would be to order a rctrial, and this can be done more conveniently 
and expeditiously in the exercise of the Court’s revisioral powers. 

It has been the practice of this Court to follow the general rule and 
not to interfere in revision with orders of acquittal. Eut it has made 
an exception in cases where there has been a serious error of law, e.g., 
where a mistaken application cf a circular of this Court was made and 
persons accused of illegal gambling were acquitted * in consequence, or 
where the composition of an offence was improperly allowed,} cr where 
a Magistrate omitted to give due weight to the presumption created by 
section 7 of the Gambling Act and threw the burden of proof on the 
accused person and acquitted him.t 

In all such cases it has been the practice of this Court to order a re- 
trial. It is urged on behalf of respondents that section XV, Upper Bur- 
ma Criminal Justice Regulation, and section 537, Criminal Frocedure 
Code, are applicable, and that there was no failure of justice—the ques- 
tion of Jurisdiction is raised too late. I hold that sections XV, Upper 
Burma Criminal Justice Regulation, and 537, Criminal Procedure Code, 
do not cover a radical defect, such as want of jurisdiction to try an 
offender. Their intention is to prevent unimportant irregularities from 
being set up as ground for interfering with orders, &c:, passed by a 
Court of competent jurisdiction (see section 537). Section'530 (f) holds 
good and section 403 (4), Criminal Procedure Code, applies to this case. 

I set aside the order of acquittal and direct a retrial before the Dis- 
trict Magistate, or, if the District Magistrate thinks it undesirable that 
he should try the case, a commitment to the Court of Session. ' 





* Criminal Revision No. 31t of 1900. 
+ Criminal Revision No. 364 of 1900. 
t Criminal Revisions Nos, roor and 1085 of 1900. 


Nea Po Haw 
U. 
Noa Tra Le Nr,. 


Griminal Appeal 
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Before H. Thirkell White, Esq., C.1.2. 
QUEEN-EMPRESS #7. NGA TUN BAW anp two orusrs. 


Criminal Procedure 408 (b)—Cases in which a sentence of transportation or of 
imprisonment for more than four years is passed—Appeal oy appeals shall lie 
to the High Court. 


The accused was convictei with others in June 1898, and sentenced each to 
rigorous impriscnment for four years and to receive 30 stripes, At the same trial 
four other accus:d were sentenced to terms of imprisonment exceeding four years, 
Yhe present appellants did not appeal till after the Code of Criminal Procedure, 
14,8, canie into force, and on presentationof their appeals a question arose 
whether they lay to the Sessions or to the High Court, 


Heid—that the intention of proviso (4) to section 498, Code of Criminal Proce- 
dure, is thatin a cass in which a sentence of transportation or of imprisonment 
for more than four years is passed, any appeal or appeals in the case shall lie’ to 
the High Court. 

Reference.—General Clauses Act, 1897, section 13. 

Tue three appellants, Tun Baw, Po Kin, and Tha Zan, whose 
appeals have been heard togzther, where convicted with others, on 
roth June 1898, and sentenced each to rigorous imprisonment for four 
years and to receive 30 stripes. At the same trial four other accused 
were sentenced to terms of imprisonment exceeding four years. 
Under the law in force at the time, the latter sentences required the 
confirmation of the Se:sions Judge. ‘Whe present appellants did not 
appeal till after the Code of Criminal Procedure, 1898, came into 
force. On presentation of their appeals a question therefore arose 
whether they lay to the Sessions Court or to this Court. Under the 
Code of 1882 there would have been no doubt on the subject. But 
the wording of section 408 of the Code of 198 is different from. that 
of the same section inthe previous Code. The section lays down the 
general rule that any person convicted by the District Magistrate or. 
Mavistrate of the first class (to put the case briefly) may appeal to the. 
Court of Session ; but this is subject to the proviso that when in any 
case, a Magistrate specially empowered under section 30 passes any 
sentence of transportation or of imprisonment for a term exceeding 
four years, the appeal shall lie to the High Court. This proviso has 


‘been consttued to mean that if, in the same case, a District Magis- 


trate sentences A to imprisonment for five years and B to imprison- 
‘ment for three years, A’s appeal lies to the High Court and 2's to. the 
Court of Session. I do not think that this isthe intention of the law. 
Under section 13 of the General Clauses Act, 1897, words in the 
singular include the plural, I therefore think that the intention of 
the proviso is that in any case in which a sentence of transportation 
or of imprisonment for more than four years_is passed, any appeal or 
appeals in the case shall lie to the High Court, It would obviously 
be very inconvenient and would certainly, cause delay and possibly 
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serious hardship, if appeals in the same case were to lie to different 
courts. The construction which | place upon the p oviso is warrant- 
ed by the werding of it and should be adopted until it is shown to be 
erroneous. | have therefore accepted these appeals and taken the 
opportunity of interpreting proviso (4) cf section 408, Code of Criminal 
Procedure, for the guidance of Courts in Upper Burma. 

* * * * % 


Qusen-Empress. 


U. 
Nealon Baw. 


Criminal Revision 
No. 320 of 
1gor, 


Ful 
16th. 
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Before G. W. Shaw, Esg. 


NGA PO GAUNG a, KING-EMPEROR. 
Mr. C. G. S. Pillay—for applicant, | Mr, H, M, Littter—-for the Crown. 


Discharge by Magistrate—Retrial for same charge a month later and ultimate 
conviction—No notice given to accused—Legality of subsequent proceedings. 





Applicant was sent up for trial under section 325, Indian Penal Code, and dis- 
charged by the Township Magistrate on the ground that only one witness (com- 
plainant himself) was able to identity applicant asthe man who caused the in- 
juries. Applicant was then a month later sent up for trial again on the same 
charge and was ultimately convicted under section 325, Indian Penil Code, by the 
Subdivisional Magistrate and sentenced to four month’s rigorous imprisonment 
and a fine of Rs. 30, or in default one month’s rigorous imprisonment. 


An appeal to the Sessions Court was dismissed. 
The grounds of this application among others were— 


(i) that applicant was sent up a second time for trial without notice to him 
tothe same M igistrate and then the case was transferred to the Sub- 
divisional Magistrate ; 


(ii) that the case could not be reopened because there was no order of a 
Superior Court setting aside the Magistrate’s order of discharge. 


Pointed out—~That a case cannot be tried a second time after an order of dis~ 
charge has been passed, without the order of the District Magistrate (section 437, 
Criminal Procedure Code). 


Held—That it was plain that the District Magistrate did order the second trial. 
It was referred to him several times for his orders and it appeared from the record 
that he first gave a verbal order on inspection of the proceedings and subsequently 
passed an order, on a reference from the Magistrate asking for instructions whe- 
ther he wasto proceed with the second trial or not, transferring the c.se to the 
Subdivisional Magistrate. These two orders were both virtually orders under 
section 437, Criminal Procedure Code. 


Pointed out—That it was to be regretted that the District Magistrate did not 
record a formal order under section 437. [t is not expressly laid down in the 
Code that this shall be done, but it is obviously the proper thing to do. 


Held also—That section 437, Criminal Procedure Code, does not expressly 
‘Tequre notice to be given to an accused person. But it has been well enough. under- 
stood that ordinarily notice should be given. The District Magistrate’s omis- 
sion to give applicant notice before passing his order directing further enquiry 
-was regrettable, but it did not make the retrial illegal. 


References— 

1, U. B. R., 1892—96, page 48, 
I. L. R., 19 Bom., page 247. 

APPLICANT was sent up for trial under section 325, Indian Penal 
Code, and discharged by the Township Magistrate on the ground 
that only one witness (complainant himself) was able to identify 
applicant as the man who caused the injuries. 

* Applicant was then a month latter sent up for trial again on the same 
charge and was ultimately convicted under section 325, Indian Penal 
Code, by the Subdivisional Magistrate and sentenced to four months’ 
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xigorous imptisonmemt and a fine of Rs. 30, or in default one month’s 
rigorous imprisonment. ; 

An appeal to the Sessions Court was dismissed. 

The grounds for the present application are— 

(1) that applicant was sent up a second time for trial without 
notice to him to the same Magistrate and then the case 
was transferred to the Subdivisional Magistrate ; 

(2) that the case could not be re-opened because there was no 
order of a superior Court setting aside the Magistrate's 
order of discharge ; 

(3) that the evidence against him was contradictory and un- 
deserving of credit ; 

(4) that the evidence for the defence ought not to have been 

» sejected; 

(5) that grievous hurt was not proved ; 

(6) that the sentence was excessive. 

On the first two points I concur with the learned Sessions Judge. 

It has been held by this Court ia Queen-Empress vs. Po Nyetn* 
that a case cannot be tried-a second time after an order of discharge 
has been passed without the order of the District Magistrate (under 
section 437). ut it is plain thatin the present case the District 
Magistrate did order the second trial. It was referred several times 
for his orders and it appears from the record that he first gave a verbal 
order on inspection of the proceedings, and subsequently he passed 

.an order on a reference from the Magistrate asking for instructions 
whether he was to proceed with the second trial or not, transferring 
the case to the Subdivisional Magistrate for trial. These tivo orders 
were both virtually orders under section 437. It is quite clear that 
the District Magistrate intended to order the second trial because he 
had engired into the circumstances which were thought to makea 
second prosecution advisable. 

It 1s to be regretted that the District Magistrate did not record a 
formal order under section 437. It is not expressly laid down in the 
Code that this shall be done, but it is obviously the proper thing to do, 
and the omission to do it leads, as it has led in this case, to great 

inconvenience, 

In regard to notice, section 437, unlike section 439, Criminal Proce- 
dure Code, does not expessly require notice to be given. But it has 
-been well enough understood that, ordinarily, notice should be given. 
The District Magistrate’s omission to give applicant notice before 
passing his order directing furthrr enquiry was again regrettable, but 

-it did not make the re-trial illegal. 
There was no distinct evidence on the record that complainant Nga 
Kala was in severe bodily pain or unable to follow his ordinary pur- 
. suits for 20 days, or that his injuries endangered his life, or resulted in 
permanent disfiguration of the head or face, any or all of which conse- 
quences may have ensured. The Township Magistrate, who originally 





P *1, U. B. R., 1892—96,.page 48. 


Noa Po Gaune 


Uo 
KinGeEMPEROR. 


Nea Po Gaune 
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tried the case, was guilty of a culpable omi-sion in failing to: examine 
the Hospital Assistant. At the time of the second trial the Hospital 
Assistant was a different man, 

The result is that there is no medical evidence of any value on the 
record and the Subdivisional Magistrate omitted to supply the defect 
by tak-ng evidence to show the extent of the injuries. 

if the Hospital Assistant, who attended to Nga Kala, could not con- 
veniently have been got at, there must have been other evidence avail- 
able. ‘ , 

If, as it is stated, Nga Kala’s life was despaired of and his dying de- 
position was taken, this could have easily been proved, -and again ex- 
pert evidence was probably not necessary to show whether Nga Kala 
was unable to follow his ordinary pursuits for 20 days. 

The learned Sessions Judge says: “ I think the fact that the complain-. 
“ ant was in hospital for 32 daysis ordinarily sufficient to prove grievous. 
“hurt. This is not the view which has been taken by this Court, or by 
other High Courts, see Criminal Revision No. 1038 of rgoo of this. 
Court and Queen-Empress v. Vasta Chela.* Obviously, for pur- 
poses of careful treatment, a mau may remain in hospital long after he 
is in a fit state to go about his ordinary business. It-is urged that.the’ 
fact that Nga Y6n was discharged from hospital in less than 20 days. 
shows that here there was no unnecessary detention in hospital. But 
itdves not show that Nga Kala was unable to follow his ordinary pur- 
suits for 20 days and this cannot be presumed. . 

I remand the case for evidence to be taken showing the extent of 
Nga Kala's injuries and whether, and, if so, how they amounted to- 
grievous hurt. eas f 

When aman strikes another three blows on the head with a stick,. 
so severe as to cover him with blood and result in grievous hurt, he 
must be presumed to have either intended or known himself to be 
likely to cause grievous hurt. Ifthe hurt therefore was grievous the 
offendcr in this‘case was clearly guilty of voluntarily causing grievous, 
hurt. 
As to the evideace showing that applicant was the man who caused 
the injuries, I do not see any reason to doubt the correctness of the find-- 
ings of the Lower Courts. Nga Kala’s story is coherent and probable 
in itself, He knew applicant perfectly and had opportunity to recog- 
nize him, when striking Nga Yén the second time and when striking 
him (Nga Kala) the successive blows he’received. He stated as soon 
as he got home that it was (applicant) Nga Po Gaung who had struck 
him.and Nga Y6n, and Nga Yéa similarly stated that he thought it was 
(applicant) Po Gaung. ‘Lhe witness Nga Yi’s evidence furnishes cor- 
roboration, and so, | think, do the arrangements made for a composition., 
If applicant had been an entirely innocent party, it is highly improba- 
ble that he would have permitted his relatives to consent to compen- 





’ sation being paid by him, or that this relatives would have made such 


an agreement on his behalf, 
#1, La R. 19 Bom, 247. 
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The punishment was by no means excessive, having regard to the 
circumstances and to the injuries inflicted, even as they are described 
at present. 

The case depends on whether the hurt was grievous. The proceed- 
ings will be resubmitted before the 2oth June next. 


Further evidence has now been taken and the Magistrate has found 
that the hurt caused was grievous by reason of the injured man Nga 
Kala being unable to follow his ordinary pursuits for 20 days. This 
conclusion is clearly justified by the evidence, which leaves no room 
for doubt on the point. 

The application is therefore dismissed as regards the conviction 
under section 325, Indian Penal Code, for voluntarily causing grievous 
hurt to Nga Kala. In regard to the conviction of voluntarily causing 
hurt to Nga Yén, this has not been considered in the remarks that 
have been made in the Sessions Court or above in this Court or in the 
arguments of counsel. 

It appears that Nya Y6n was a party to the petition asking leave 
to compound. It seems to me that this must be considered binding, 
the power of compounding an offence under section 323 being given 
absolutely to the injured party. 

I therefore set aside the conviction and sentence passed under sec- 
‘tion 323, Indian Penal Code, and direct that: the fine, if paid, be 
refunded. , 

The applicant will be remanded to jail to serve out his sentence of 
four months’ imprisonment under section 325, Indian Penal Code. 


ep 


Nea Po Gaune 


wv. 
King-EMPBROR,. 


Criminal Revision 
No. 955.0f 
1900. 
October 
Est, 
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Before H, Thirkell Witte, Esq., C.1.£. 


(1)NGAAUNGMYAT 9 

(2) NGA-SAN DAIK 

(3) MI EIN HM{ 

(4) MI ON BWIN 

(s) MI PET MI 

(6) NGA PO SHIN 

(7) NGA KA f ». QUEEN-EMPRESS. 
(8) NGA MVIT 

(9) NGA PWA | 


{10) NGA TWA | 
{11} NGA a 1 
(x2) MI EIN BU , 
Mr. C. G. S. Pillay—for applicants. | Mr. A. MM. Litter, Government Pro- 


secutor,—for the Crown, 


Power of District Magistrate to enquire under section 437, Code of Criminal 
Procedure—Accused should ordinarily be given an opportunity of showing cause 
against further enquiry—evidence already recorded by another Magistrate can- 
not be used in further enquiry. 


The accused were prosecuted before the Headquarters Magistrate for rioting, 
under section 147, Indian Penal Code, and were discharged. The District Magis- 
trate made further enquiry into the case, and after taking additional evidence 
charged and convicted the accused. 

Held—that where turther enquiry is made under section 437, Code of Criminal 
Procedure, by a Magistrate who has not already dealt with the case, the evidence 
already recorded cannot be treated as evidence in the further enquiry, but the en- 
quiry must be taken up from the beginning, whether the accused wishes it or not. 

Held also—that under section 437, Code of Criminal Procedure, the District 
Magistrate has jurisdiction himself to make further enquiry, and that there was 
no reasen why he should not have done so. 

Held also~that it is not legally necessary to give the accused an opportunity of 
showing cause before taking action under section 437, Code of Criminal Procedure, 
but that the Court should usually give the accused an opportunity of being heard. 

References— 

I. L. R.,10 Bom., page 131. 

~——-——g, Allahabad, page 52. 

————20, All., Fage 330. 
15, Cal., page 608. 
4, Calcutta Weekly Notes, page roo. 
2, Bomday Law Reporter, page 586. 

THE accused were prosecuted before the Headquarters Magistrate 
for rioting and were discharged. The District Magistrate made fur- 
ther enquiry into the case and, after taking additional evidence, charged 
and convicted the accused. The grounds on which this Court is. 
asked to revise the proceedings of the District Magistrate are (1) that 

he District Magistrate shculd not have tried the case; (2) that the 
accused should have been given an opportunity of showing cause 
against further enquiry before the District Magistrate passed orders: 
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under section 437, Code of Criminal Procedure; (3) that the convic- Nea Aune Myar 
tions are wrong on the merits; (4) thatthe sentences are too severe 
and (5) that the accused should not have been required to furnish 
security to keep the peace, 

Before dealing with these objections I notice one point which was 
not taken by the learned Advocate for the applicants. The District 
Magistrate proceeded partly on the evidence recorded by the Head« 
quarters Magistrate. This was done with the explicit and recorded 
consent of the Advocate forthe accused; and that is no doubt the 
reason why no objection tothe procedure was taken in this Court. 
But the procedure is certainly incorrect. Where farther enquiry is 
ordered to be made under section 437, Code of Criminal Procedure, by 
the Magistrate who has already dealt with the case, he is entitled to 
act on the evidence already recorded by him: but when'the case is 
taken up by the District Magistrate himself, or sent toa Magistrate 
other than the Magistrate who first dealt with it, the evidence already 
recorded cannot he treated as evidence in the further enquiry, Sec- 
tion 350 of the Code of Criminal Procedure does not apply. The 
District Magistrate should therefore have taken up the enquiry from 
the beginning. The irregularity isnot cured by the consent of the 
Advocate for the accused; and it will be necessary to consider whether, 
apart from the evidence which has been wrongly admitted, there is 
sufficient evidence to justify the conviction. 

I think that the District Magistrate had jurisdiction to try the case, 
and that there is no reason why he should not have done so. The 
section (437) plainly empowers the District Magistrate himself to 
make further enquiry. 

The question whether it is necessary to give the accused an oppor- 
tunity of showing cause before making or directing further enquiry 
under section 437, Code of Criminal Procedure, has been much dis- 
cussed. Inthe Queen-Empressv. Dorabj? Hormasji*, the igh Court 
at Bombay held that it was not necessary to give notice to the accus- 
ed before an order was made under this section, and that the District 
Magistrate’s order was not bad for want of this notice. In the Queen- 
Empress v. Chotut, the High Court at Allahabad ruled that the per- 
son who has been discharged should always be allowed an opportunity 
of showing cause why there shouldnot be further enquiry. In the 
Queen-Empress v. Ajudhia,t in the same Iligh Court, the learned 
judge reversed a conviction onthe ground that notice had not been 
given tothe accused, Inthe case of Hari Dass Sanyal v. Sardtulla$ 
a Full Bench of the High Court at Calcutta held that, under the law, 
no notice to the accused is necessary before an order under section 
437, Code of Criminal Procedure, can be passed ; and that the omis- 


VU. 
QueeEN-EMpress, 





+I. L. R., 10, Bom., page 131. 
}————9, All., page 52. 
{———-—20, All., page 339. 
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sion to give notice does not necessarily affect the legality of an order 
under that section. At the same time it was held that a Coert failed 
to exercise proper discretion if it did not give the accused an oppor- 
tunity of showing cause. Ina very recent case (Ralto Singh v. Kari 
S¢ngh*) referring, it is understood, to this judgment, the same High 
Court interpreted it as a ruling that the omission to give notice to the 
accused was fatal to the validity of an order under section 437. But 
in a still more recentcase (Queen-Empress v. Gajankan)} the 
High Court at Bombay followed its previous ruling above cited and 
remarked as follows :-— 

“It js true that under section 437 the issue of notice is not compulsory, and that 
having regard to the provisions of section 4.10, the accused in revisional proceed- 
ings cannot claim as of right to be heard, * % ik % 2 

“But, although a Magistrate may have jurisdiction the manner in which his 
powers ought to be exercised remains one of judicial discretion dependant cn the 
circumstances of each case. instances may be suggested in which the issue of 
notice to the accused nught be unnecessary or inexpedient, as, for example, if it gave 
an opportunity of escape to a suspected murderer, or if new evidence has been ob- 
tained which clearly necessitated the re-opening of the proceedings ; but the present 
case is not one of them.” : 

The conclusion to be drawn is that it is not legally necessary to 
give the accused an opportunity of showing cause before taking action 
under section 437, Code of Criminal Procedure, but that in the exercise 
of its discretion under section 440 of the Code, the Court snould 
usually hear the accused if he desires to show cause. It is a question 
in each individual case whether notice should be given or not, And 
though, as a matter of practice, notice should usually be given, I do 
not think that the omission to give notice can be held to invalidate 
the order or action of the Court, unless there is reason to think ,that 
the accused have been prejudiced thereby. In the present case, 1 do 
not think it has been shown that the accused were in any way preju- 
diced by the District Magistrate’s omission to calluvon them to show 
cause, and | see no reason for reversing the convictions on this ground. 

On the merits, I am not prepared to say that there is not sufficient 
evidence to support the conviction apart from the evidence. recorded 
by the Headquarters Magistrate on which the District Magistrate has 
not relied. Inrevision I do not think it is necessary for me to discuss 
the case on the merits further than this. The sentences do-not seem 
to me to be too severe and I think the order requiring the accused to 
furnish security to keep the peace was avery reasonable one. It 
should be noted, however, that imprisonment in default of security for 
keeping the peace must be simple [section 123, sub-section (5), Code 
of Criminal Procedue}. 

Yhe application. for revision is: dismissed. 





#4 Caleutta Weekly Notes, page‘ roo. 
+2, Bombay Law Reporter, page 586. 
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Before G. D. Burgess, E'sq., C81. 
MAUNG SEIN aap Anoruer v. MAUNG HMO anpd TWo oTHers, 


[For the second part of this judgment see page 349.] 


Criminal Procedure Code 430—Reviston~-Application for revision of order of ace 


quittal refused when application not received till terme allowed by law of limi-. 


tation for appeal from acquittal had all but expired. 


In this case there was an acquittal, not a discharge. 


The application for revision came before the Court within a few days of six 
months after the order was passed and an appealzgainst the acquittal was vir- 
tually time-barred, The High Court declined to entertain the application as it 
would require very strong reasons to induce it to interfere in revision, though it 
could, of course, do so if necessary, after the period allowed for an appeal had 
expired under the law of limitation. 


No one has appeared, and it is needless _to put the petitioners to 
the trouble of attending this Court. The District Magistrate is re- 


quested to communicate the substance of the following orders to 


them. 

In this case there was an acquittal, not a discharge. 

It is now within aiew days of six months since the order was 
passed, and an appeal against the acquittal is virtually time-barred. 

It would require very strong reasons indeed to induce me to inter- 
fere in revision, though the High Court can, of course, do so if neces- 
sary, after the period allowed for an appeal has expired under the law 
of limitation. 

A previous order made for a re-hearing of the case was quashed as 
irregular on the District Magistrate’s own motion, and the District 
Magistrate did not on that occasion ask for any further orders, 

* * B * 


Criminal Revision 
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Before G. D. Burgess, Esq., C.8.1. 
MA THE v. MAUNG THA E. 


Mr. C. G. S. Pillay—for applicant. | Mr. S.C. Dutta—for respondent. 


Criminal Procedure Code, 488 Maintenance—Cancellation of order for—Refusal 
of wife to live with her husband without suffictent reasen—Ground for—Cruelty 
habitual— What does not constitute—sufficient reason—~What is and what ts not 
—Claim of wife under Buddhist law to livein separate establishment not sus- 
tainable. 


The applicant obtained an order for maintenance against her husband, the re- 
spondent, under section 438 of the Code of Criminal Procedure. The parties had 
both been married before—Zixdaunggi—and had families of children. 

After the order was made the applicant went to live with the respondent for a 
week, at the end of which she left him again. Then, on the application of the 
respondent, the Mayistrate cancelled the order for maintenance previously passed in 
applicant’s favour on the ground that without any suificient reason applicant re- 
fused to live with her husband. 

Against this order the present application for revision was made in which the 
applicant pleaded as reasons for her not living together with the respondent that 
she had been habitually treated with cruelty, that the order for maintenance was 
orginally made on the basis of her being entitled to live in a separate establishment 
and that respondent had a chief wife and had lately taken another wife. 

Held—First, on the facts that the Magistrate’s order cancelling the order for 
Maintenance was correct according to the provisions of the Code, no habitual cruelty 

having been made out. 

Secondly, that the mere facts of the respondent having a chief wife and having 
added a third, assuming he was at liberty to take more than one wife at all, did 
not constitute cruelty on his part, nor entitle the applicant, who had chosen te unite 
herself to a man already legally married, to object to live with him or to claim to 
live apart, and that the claim toaseparate establishment was unsustainable in 
criminal law. 

No other ground than kabitual cruelty or adultery could be treated as sufficient 
poaepo for the refusal of a wife to live with her husband under section 488 of the 

ode. : 

Quere—W hether returned to co-habitation after an order for maintenance would 
not have the effect of putting an end to all previous proceedings under section 488, 
and of bringing about a state of affairs from witich a fresh starting point must be 
taken with regard to maintenance. 


References ;-— 

ON. W. P, R,, page 205; 

IL. R,,r Bom., 164; 

I. L. R., 11 All, 480; and 

Weeily Notes, AIL, 1828, page 217. 
_ This application for revision is directed against the order of the 
Magistrate cancelling an order for maintenance previously passed in 
applicant's favour. 

Since the order of mainteriance was made the applicant has gone to 
live with resp ondent for a week at the end of which she left him 
again. 

It is questionable whether such co-habitation would not have the 
effect of putting an end to all previous proceedings under section 488 
and of bringing about a state of affairs from which a {fresh starting 
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point must be taken with regard to maintenance, and there is,actually 
a case to this effect quoted from Weekly Notes, 1888, page 217, All. 

The Magistrate has not, however, proceeded upon any such ground 
but on the ground that applicant now refuses to live with her husband 
without any sufficient reason. The reason set up by the applicant 
was ctuelty, which the Magistrate found not to he established, and 
he was perfectly right, because the only independent evidence of 
anything of the kind related to such childish matters as the applicant 
being obliged to make her food of a cracked plate and as the respon- 
dent kicking over a cooking-pot. 

Moreover, the applicant gave respondent's house a trial for only a 
week, and it is ridiculous to try to build up a charge of habitual cruelty 
on such flimsy materials for such a very short period. 

That any other reason than habitual cruelty or adultery can be 
treated as sufficient reason under section 488 the learned advocate 
for applicant has been unable to show any authority, whereas the 
learned advocate for respondent has been able to quote cases* in the 
reports on the other side. 

The mere fact that the respondent’s house might not be a very 
comfortable abode for applicant,seeing that they have both been 
matried before—indaunggy¢—~and have families of children, though 
an unpleasant circumstance, of course, would not, with the greatest 
latitude of interpretation, constitute a circumstance imputing cruelty 
to respondent, 

The Magistrate’s order was therefore correct: according to the 
provisions of the Code. 

The argument of applicant’s learned advocate has, however, ex- 
tended to the contention that the order of maintenance was originally 
made on the basis of the applicant being entitled to liveina 
separate establishment, and to the objection of the husband’s having 
a chief wife and having tak:n another lately, as a cause, for not living 
together. . 

{t may be said, however, at once that the former argument is quite 

unsustainable in proceedings under the special provisions of the 
criminal law relating to maintenance, whatever weight it might have 
in a civil suit for alimony. 
/ Asto the second point, it comes very inappropriately from the 
mouth of awoman who was chosen to unite herselfto aman already 
legally married to one wife; and, if a man is at liberty to take asecond 
wife at all, the same liberty must exist with respect to a third wife, 
‘s¢@ that applicant has no kind of reasonable ground for complaint 
whatever, but should regard herself as fortunate in being allowed the 
position of a wile at all in the first instance. There is thus no good 
cause for interference on any point and the application for revision 
must be dismissed. 














*6,N. W. P. K., page 205, 1.L.R,, 1 bom., page 164, 
I.L.R., 12 AIL, page q80. 


Ma Tue 


Uv. 
Maune Tra E. 
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eget to Before G. D. Burgess, Esq. C S21. 
O. 447 Q 
1899. MAUNG SAN (apeticant) v. MA WE (responpent). 
Fuly 
Zth, Criminal Procedure Code, 488— Maintenance Divorce under Buddhist law and 
—— Burman custom—Effect of —Questions to be considered—Obligation imposed by 


statute extends only to providivg sufficient means of support—Claims beyond 
this ave matter for Civil and not Criminal Courts. 


The applicant, one Maung San, was ordered to pay Rs. $ per mensem for the 
maintenance of his two children by one Ma We, formerly his wife, from whom he 
had been divorced after the usual Burman fashion. 


The order passed by the Magistrate was as follows :-—~ 


“J think that Ma We and herwitnesses have clearly proved that Maung San, 
the defendant, who admits being the father cf her two children, has property 
amounting to upwards of Rs. 1,oco. It istruethat Maung San denies having 
property worth that amount, but the witnesses he produced have totally failed to 
rebut the evidence produced by the complainant and to support his statement. 
Maung San says than he is a cartman and that he has pawned his cart and bul- 
locks, and that his income is about Rs. 15 per mensem. This income added to the 
produce of his landed preperty would, [ think, enable him to support the two 
children which ke got by the complainant. The point for consideration is whether 
Rs. 5 monthly, which the complainant has asked for the subsistence allowance of 
each of her children, is high or moderate. In my opinion I think it is a little too 
high and I think Rs.4 for each child cr Rs. 8 per mensem for the two children 
a sufficient allowance. I thereforeorder Maung San to pay Rs. 8 per month for the 
maintenance of his two children, whieh he got by the complainant Ma We.” 

Pointed out—That as the parties had been divorced in the usual Burman fashion 
it was a question whether provision had not already been made for the mainten- 
ance of the children of the marriave¢ by the arrangement concluded at the time of 
divorce or by the decree ina subsequent civil suit between the parties, and that 
this matter ought to be considered. ; 

Pointed out—Further that this was nota civil action in which the issue was as 
to the social standing of the wile and the amount of alimony which was appro- 
priate to the position of herself and her husband. 

The questions were whether the husband had sufficient méans to support his. 
children, who were infants, and what sum was required for their support and no 
enquiry had been made on the latter point. 

The law cf maintenance in conjunction with the Buddhist law of diverce raises 
various questions of no little difficulty which demand careful consideration and 
cautious treatment, Order set: aside with directions for further enquiry. 


The parties have now had an opportunity of making such repre- 
sentations as they wish in the matter. 


The parties have been divorced in the asual Burman fashion, and 
it isa question whether provision has not been mace for the main- 
tenance of the children of the marriage by the arrangements conclud-. 
ed at the time of divorce or by the decree in a subsequent civil suit 
between the parties. This isa matter which ought to be considered. 

Besides this it does not appear that the Magistrate has dealt with 
the case from the right point of view. 
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This is not a civil actionin which the issue is as to the social 
standing of the wife and the amount of alimony which is appropriate 
to the position of herself and her husband. 

The questions are whether the husband has sufficient means to 
support his children, and what sum is required for their support. 


The children are infants of the ages of three years and ten months 
respectively, .so that the question of the amount necessary for their 
keep ought to be a simple one. This the Magistrate has not, how- 
ever, ascertained, and he ought to have done so by such enquiry as 
was necessary. That more than this can be claimed from the father 
there is no authority cited by the Magistrate to shuw, butif he has 
any such authority to bring forward or any principle of law ot justice 
bearing on the point to rely upon, he is of course still at liberty to 
do so. 


The position created by the system of divorce under Buddhist law 
prevalent in this country raises questions of much difficulty in main- 
tenance cases,some of which have already been dealt with in the 
judgments of this Court, published in circulars, and to these the 
Magistrate should refer, and he must be guided by them so far as 
they go. 

The whole subject requires very cautious and careful treatment. 

The orders of the Subdivisional Magistrate are set aside with 


directions to make further enquiry and pass fresh orders under the 
instruction of the foregoing observations. 


Maune San 


@ 
he 


E,. 


Criminal Revision 
No. 55 of 
rgor, 
February 
26th, 
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Before G. W. Shaw, Esq. 
MAUNG MYA v. MA BOK SON. 
Mr. A. N. Hivjee—for applicant. | Mr. ¥, C. Chaterjee—for respondent. 


Maintenance—Settlemert between father and mother bar to claim for maintenance 
of child while property still exists and furnishes sufficient means for support 
of child. ° 
The parties were married and had a child, a daughter, and three months after 

the birth of this chili they were divorced by mutual consent. The applicant tried 

to show that at the divorce he gave his wife some gold and money for the mainten- 
ance of the child, but it was clear that they were not given for the maintenance of 
the chiid, but merely on a divison of the property on divorce. A written agree- 
ment was at the same time entered into by the couple with _ respect to the custody 
and support of the child, that they should take it turn and tdrn about to keep and 
maintain it for periods of three years, the mother first. Within three months of the - 
signing of the agreement the mother applied for and obtained maintenance for the 


support of the child. 

Held—that where the father has made over certain property to the mother in 
consideration of her agreement to maintain the child, an order of maintenance | 
would be rightly refused when the property still existed and furnished sufficient 


means for the support of the child. 

Heid also—that in the present case the property was not made over for the sup- 
port of the child and though it had probably not been all expended when the ap~ 
plication for maintenance was made the mother was clearly entitled under section 
488, Criminal Procedure Code, to apply for maintenance. 

References :— 
S. J., L- B., page 145. 
page 362. 
1, U. B. R., 1892—96, page 55. 

THIS is an application, the object of which is to have an order of 
maintenance set aside or modified. The parties were married and 
had one child, a daughter, and three months after the birth of this child 
they were divorced by mutual consent. In the Magistrate’s Court the 
applicant tried to show that at the divorce he gave his wife five tickals 
of gold and Rs. 99 for the maintenance of the child. But his own 
witnesses did noi bear him out in this particular, Not more than three 
tickals of gold and Rs. 50 were given to the wife, and it is clear that 
they were given not for the maintenance of the child but merely ona 
division of the property on divorce. A written agreement was at the 
same time entered into by the couple with respect to the custody and 
support of the child that they should take it turn and turn about to 
keep and maintain (cogj:¢ge) it for periods of three years, the mother 
first. Within three months of the signing of this agreement the mother 
applied for maintenance andthe Subdivisional Magistrate, Myittha, 
ordered applicant to pay Rs. 5 a month. 

In the Magistrate’s Court the applicant cited the Lower Burma case 
referred to in Lower Burma Circular 85 of 1884. This was mentioned 
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in the Ruling of the Special Court in Lugy? v. Mi Shwe Me,* where it 
was held that a Burmese divorced wife was not barred from instituting 
proceedings for maintenance, A ruling more directly in point is that 
of this court in M7? & Se v. Tha Tu, + which has been cited on behalf of 
respondent, It was there ruled that proof of a settlement is not con- 
clusive against a claim, but it is necessary to make enquiry into the 
prcsent circumstances of the child and the father in accordance with 
the provisions of the section. In the case of M7 Pye,} which is men- 
tioned with approval, in the ruling Just referred to, Mr. Jardine said : 
“Cases may, however, be supposed where a Magistrate would not 
“make an order. Suppose that a valid divorce takes place and the par- 
“ties contract that the mother shall maintain the children in considera- 
“tion of receiving certain property, a Magistrate would not immediate- 
“ly afterwards make an order on the father to maintain them unless it 
“were shown that without such an order they would not be maintained 
“ at all, The Magistrates will not give a direct advantage to fraud. 
.“ But in many cases after receiving the property the mother may in 
“ course of time become poor. In such cases, as the State has an interest 
“in the maintenance and well being of children, the Magistrate may well 
“order the well-to-do father to support his child.” I take it that in the 
case supposed where the father has made over certain property to the 
mother in consideration of her agreement to maintain the child an 
order of maintenance would be rightly refused when tne property still 
existed and furnished sufficient means for the support of the child. 

In the present.case the property was not made over for the support 
of the child and though it had probably not been all expended when 
the application for maintenance was made, the mother was clearly en- 
titled under section 488 to apply for maintenance. ‘That she had 
means of her own is not to the point (see the ruling of this Court above 
cited). The applicant is. admittedly the father. The child as an in- 
fant at the breast is unable to support itself. The father has suffi- 
cjent means and he refuses to support the child on the plea of a special 
contract with the mother, which does notexcuse him. The Magistrate 
was therefore right in making an order of maintenance. 

In face of the rulings above cited it is unnecessary to consider the 
argumen's of the learned advocate for the applicant that the mother, 
as a Burman Buddhist, having asuperior right to the custody ofa female 
child, is putting a penalty on the father by exercising her right to the 
custody of the child and then claiming maintenance. It is admitted 
that applicant cannot get rid of his obligation to support the child. 

As to the amount awarded it is alleged on behalf of respondent that 
a wet nurse is necessary and that the cost comes to Rs. 2or3a 
month and that “ winter clothing”’ is required. ; 

I am of opinion that Rs. § a month for an infant at the breast is 
excessive and reduce the amount payable to Rs. 2-8-o per month. 


* S. *9 L.B:, are 262. ] + I. U.B.R,, 18j2—96, page 55° 
. sii “tS. J. L.B., page 145. 2 


Maune Mra 
U. 
Ma Box Son. 


Criminal Revision 
No. 814. of 


gor. 
October 
5th. 
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Before G. W. Shaw, Esq. 
MAUNG TUN wv, Mi DU HLAING. 
Maung Pe—for applicant. 
Pregnancy by the same man who marries the woman not a bar to marriage under 
Mahomedan Law—Husband liable for maintenance of wife and child. . 


The applicant was married to the respondent according te Mahomedan Law. 
They were of age and freely consented. There was no legal impediment to the- 
marriage and witnesses were present and dowry was paid. The applicant sub- 
sequently left the respondent. The respondent sued him and obtained mainten- 
ance for herself and her child. The applicatt asserted that the requirements of 
the Mahomedan Law were disregarded as the respondent was pregnant when he 
married her, and therefore there was no legal marriage. There was not the 
smallest doubt that the aprlicant was himself the author of the pregnancy. 

Held—Vhat there was no authgrity for the assertion that pregnancy wasa har to 


marriage under the Mahomedan Law. % 
Where 2 woman is pregnant by fornication with the same man who marries her 


the marriage is lawiul and connubial intercourse is not forbidden them. 
Reference +— 
Amir Ali and Wovdroffe, Volume II, page 278. 

THERE is no ground for admitting this application. The allegations 
that the requirements of the Mahomedan law were disregarded and 
therefore there was no legal marriage are without the smallest found- 
ation. The parties were of age and freely consented. They express- 
ly signified their consent in each other’s presence and hearing. There 
was no legal impediment to their marriage. More was not required. 
though in fact witnesses were present and dowry was paid to the 
woman's agent. 

There is no authority for the assertion that pregnancy is a bar to. 
marriage. I have searched all the standard works, Macnaghten, 
Baillie, Wilson and Amir Ali, and the only trace of any prescription. 
on the subject isthe doctrine, which is not the approved doctrine, 
that it is not permitted to marry a woman pregnant by another man in 
fornication. Here there cannot be the smallest doubt that applicant 
was himself the author of the pregnancy. The cohabitation is clearly 
proved and applicant's story is incredible. He would certainly not 
have gone through the marriage ceremony if he had not been the 
cause of the woman's pregnancy. Amir Ali (Volume II, page 278),. 
says, ‘‘ Where a woman is pregnant by fornication with the same man 
“who marries her the marriage is lawful and connubial intercourse is 
“ not forbidden them. For this there is consensus . . . and the 
‘ zasab” (and legitimacy “of the child would be established in the- 
“ man if it is born at six months or more from the date of marriage.” 


The application is dismissed. 
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Before F. S, Copleston, Esq. 
QUEEN-EMPRESS v. NGA BWA, 

Criminal Procedure , 458 (3)-—Mode of enforcement of order of maintenaice, 

In this case the accused was sentenced to a month’s simple imprisonment under 
section 488 (3) of the Code of Criminal Procedure, although no warrant for levying 
the amount of the maintenance due had previously issued. 

Held—That the order for imprisonment was illegal, and that it is only on ac- 
count of the amount due aiter the execution of “the warrant” that imprisonment 
may be ordered, 

Also it should have been shown that there had been wilful neglect to comply 
with the order of maintenance, 

THE order for imprisonment appears to have been illegal because 
no warrant for levying the amount due was previously issued. It is 
only on account of the amount due after the execution of ‘ the war- 
rant” that imprisonment may be ordered [section 488 (3), Criminal 
Procedure Code]. Che Magistrate should have recorded a finding 
with reasons to the effect that the person ordered to pay maintenance 
had welfully neglected to comply with the order, a warrant should 
then have been issued, and finally the imprisonment should then have 
been ordered, This procedure was not followed, 

Subjoined is the Magistrate’s order :— 

“Respondent was ordered by this Court to pay a monthly allowance 
of Rs. 5 per month to plaintiff (as a guardian) for the maintenance of 
her child. Plaintiff states that the respondent has neglected to pay 
anything for the last nine months. Respoudent has been called upon 
to show cause why the order should not be enforced. Respondent ad- 
mits his liability to pay, but states that he has been ailing for some 
time and therefore he has failed to pay. After the institution of this 
complaint ten days’ time was given to the respondent to pay up the 
amount, but up to date he has failed to pay. 

"Tt is therefore ordered that respondent Maung Bwa shall suffer one 
month's simple imprisonment.” 


Criminal Revision 
No. §5 of 
1599. 
Fanuary 
2yth 


Criminal Revision 
No, 288 of 
r898, 

May 
6th. 
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Before H,. Thirkell White, Esq., C1.E. 
MA KIN « MAUNG SHAN. 
Criminal Procedure, 490—Enforcement of order of maintenance. 


When application is made for enforcement of an order of maintenance the gen- 
eval rule laid down ix Mahbubanv. Fakir Bakhsh @.2.8., 15 All,, 143) should 
be followed, unless it is shown that the order is no longer in force, 

An order under section 488, Code of Criminal Procedure, cannot be set aside or 
modified by a Civil Court. 

An order was made by the Subdivisional Magistrate for the payment of Re. 1 
amonth by Nga Shan for the support of his legitimate child. Under section 4go, 
Code of Criminal Procedure, application was made to the Township Magistrate 
to enforce the order. The respondent Nga Shan produced a judgment of the 
Township Court ina civil suit to the effect that, ifthe defendant Ma Kin (the mother 
of the child and the person to whom maintenance for the child was to ‘be paid) 
could not support the child she was to hand it over to the father. On this order, 
without assigning any specific reason, the Township Magistrate rejected the ap- 
plication to enforce the order for the payment of maintenance. 

Heid—That the Township Magistrate was wrong in rejecting the application. 
His order was accordingly set aside and he was directed to deal with the applica- 
tion on its merits. 

When application is.‘ made for the enforcement of an order for maintenance, the 
general rule laid down in Mahbuban v. Fakir Bakhsh (15 Ali., 143) should be 
iolowed, unless it is shown that the order is no longer in fotce. 

An order under section 488, Code of Criminal Procedure, cannot be set aside or 
modified by a Civil.Court. 

References.— ; 

1. L. R., 6 W. R., Civil 57. 

I, L. R., 20 W. R., Criminal 58. 
I. L. R., 15 All. 143. 

I. L. R., 19 AIL 50. 

In this case, an order was made Ly the Subdivisional Magistrate 
for the payment of Re.1 a month by Nga Shan for the support of his 
legitimate child. Under section 490, Code of Criminal Procedure, 
application was madeto the Township Magistrate to enforce the 
order. The respondent Nga Shan produced a judgment of the Town- 
ship Court ina civil suit to the effect that if the defendant Ma Kin 
(the mother of tke child and the person to whom maintenance for the 
child was to be paid) could not support the child, she was to hand it 
over to the father, On this order, without assigning any specific rea- 
son, the Township Magistrate rejected the- application to enforce the 


order for the payment of maintenance, 
The parties havebeen heard before the Subdivisional Magistrate | 
with reference to the present proceedings. The child is still with his 


. mother. 


In submitting the proceedings, the Subdivisional Magistrate has 
referred to the cases reported in Lalla Gopee Nath v. Mussamut 
Seetun Kooer,* Subad Domud v. Katiram Dome} and Mahbuban 
v. Fakir Bakhsh.t The first case is not relevant. The second case, 


*1,L.R., 6 W. R., Civil $7. 
TI.L. R., 20 W. R., Criminal 58. 
41. LeR., 26 All. 743; 
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though decided with reference to the Code of 1872, is to the point. 
In that case the High Court of Calcutta held that the decree of the 
Civil Court could not affect the order of the Magistrate. In the third 
case the High Court at Allahabad held “that whena person in whose 
“favour such an order (?,e., an order for maintenance) has been given 
takes it before a Magistrate, and the Magistrate finds that he has 
“jurisdiction owing to the residence of the person affected by the 
“order, and is satisfied as to the identity of the parties and the non- 
‘“‘ payment of the allowance due, it is his duty to enforce the order for 
“maintenance.” This ruling, | may observe, has been considered and 
overruled in Shah Abu Iiyas v. Ulphat Bibi.* The decision in the 
last case is to the effect that if, when an application for the enforce- 
ment of an order for the payment of maintenance to a wife is made, 
the respondent:-alleges that the woman has been lawfully divorced and 
is no longer his wife, it is the duty of the Magistrate to enquire into 
and decide upon the allegation. The principle upon which this de- 
cision is based is that the order is in its terms for the maintenance of 
a wife, and that, if the woman is no longer the wife of the respondent, 
the order is spent and consequently not enforceable. 

While therefore the general rule laid down in Mahbuban v. Fakir 
Bakhsh would cover this case, the later ruling which supersedes it 
does not affect the point. When application is made for the en- 
forcement-of such an order, the general rulelaid down in Mahduban 
v. Fakiv Bakhsht should be followed, unless it is shown that the order 
is no longer in force. An order under section 488, Code of Criminal 
Procedure, cannot be set aside or modified by a Civil Court. 

The order of the Township Magistrate is set aside and he is direct- 
ed to deal with Ma Kin’s application on its merits, 





*}L.R. 19, Algo. | fI.L.R. 15, All. 143. 


Ma Kin 


uv, 
Mavune Suan.. 


Criminal Appeal 
No. 28 of 
r8g7. 
April 
8th. 
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Before G. D, Burgess, Esq., C.8.1. 
NGA KYAW ZIN v7, QUEEN-EMPRESS. 


Criminal Procedure Code 5ra—Preliminary conditions requisite before a deposi 
tion purporting to have been recorded under the section can be admitted in evi- 
dence. 

According to the judgment of the convicting court a man was seen sneaking out 
of the house with pasos, and the owner was warned, and found his pases gone. He 
gave chase and was told by one of the witnesses, whom he met, that the accused 
had been seen going off with posos. Accused was searched for and, it is said, 
seized wearing a paso like one of those stolen. He broke loose and escaped. Evi- 
dence was said to have been recorded under section s12, Code of Criminal Pro- 
cedure. Two years afterwards accused was discovered in jail and, being tried and 
found guilty under section 380, Penal Code, with four previous convictions, was 
sentenced to seven years’ rigorous imprisonment. The owner of the pasos being 
absent from his usual residence, his deposition was admitted under section 5t2, 
‘Code of Criminal Procedure. . 

Held—First, that there was nothing to show that the deposition so admitted had 
been recorded under section 512, Code of Criminal Procedure, by a Court compe- 
tent to try, or commit for trial, the person accused for the offence complained of 
upon proof that such accused person had absconded and there was no immediate 
prospect of arresting him. ‘ : 

Secondly, that there was nothing to show that the deposition, supposing it to 
have been duly recorded in compliance with all the conditions laid down, could be 
given in evidence against the accused on this trial. Before a deposition recorded 
under section 512 can so be admitted in evidence, :t must be, proved that the 
deponent is dead or incapable of giving evidence, or that his attendance cannot be 
procured without an amount of delay, expense, of inconvenience, which under the 
circumstances of the case would be unreasonable, and here there was no proof of 
the kind. Without the evidence ofthe owner of the pasos there was no proof of 
the commission of theft nor of the connection of accused with any stolen property’. 
Conviction and sentence accordingly reversed and re-trial by a competent Court 
ordered. 

THERE appears to be-no evidence here of the commission of an 
offence. The proceedings open with a paper purporting to be a de- 
position made by one Paw Tha, the alleged owner of the alleged 
stolen property, on which the District Magistrate has noted “ Receiv- 
ed as evidence 512, Criminal Procedure Code.” There is nothing to 
show, however, that the statement was recorded under section 512 
of the Code of Criminal Procedure by a Court competent to try or 
.commit for trial the person accused for the offence and complained of 
upon proof that such accused person had absconded and that there was 
‘no immediate prospect of arresting him. Inthe second place, there is 
‘nothing to show that the deposition, supposing it to have been duly 
xecorded in compliance with all the conditions laid down, can be given 
in evidence against the accused on this trial for the offence with which 
he is charged. Before a deposition recorded under section 512 can so 
be admitted in evidence it must be proved that the deponent is dead 
<or incapable of giving evidence, or that his attendance cannot be 


1901. | UPPER BURMA RULINGS. 115 





Criminal Procedure—512. 


procured without an amount of delay, expense, or inconvenience, 
which under the circumstances of the case would be unreasonable, 

Here there is no proof of the kind. A police constable merely said 
that he had been sent.to call Paw Tha to give evidence in the case, 
and that he could not find him. The rest of this witness’s statement, 
though it has been put on record, consists of hearsay. But even if 
there were admissible evidence that Paw Tha had gone to Lower 
Burma, that would not meet the requirements of the section. He 
‘ought to be searched for, and there is no good reason why the evi- 
dence of a witness im Lower Burma should not, somehow or other, be 
procured in Upper Burma. 

Under these circumstances there has not been a proper trial. The 
remainder of the evidence is insufficient by itself to establish a con- 
nection between the accused appellant and the property alleged to 
have been stolen, and the proceedings are altogether defective. 

Accerdingly, the conviction and sentence on the appellant-accused 
Nga Kyaw Zin are reversed, and his re-trial by a competent Court is 
ordered. 


Nea Kyaw Zin 


v. 
QUEEN-EMPRESS. 


Criminal Reviston 
No. 454 0 
1899. 
May 
rith, 


eames 
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Befure H, Adamson, Esq.. 
BINKOLOJEE wv. QUEEN-EMPRESS. 
Criminal Procedure, 514—Procedure to be followed for forfeiture of bail lond. 


The applicant was surety for an accused and executed a bail bond in a preli- 

minary enquiry before a police officer for the attendance of the accused at the: 
Magistrate’s Court on a certain date. Onthe date fixed the accused attended 
the Court, but found it closed. The next day the case wdis called, but accused was 
not present; whereupon the Magistrate summoned the applicant, and, without 
hearing any evidence, referred to a statement made by the Superintendent of Police 
in a former case and summarily ordered the applicant to pay the penalty entered 
in the bond, namely, Rs. 25. 
’ Held—that the Magistrate’s procedure was entirely wrong. Section 5:4, Code 
of Criminal Procedtre, requires that an order escheating a bail bond shall be- 
imade upon evidence duly recorded in the case and not upon evidence taken in 
other cases. 

APPLICANT was surety for an accused person, Moradin, and executed 
a bail bond ona preliminary inguiry before a police officer for the 
attendance of Moradin at the Magistrate’s Court on 14th April. The 
bond does not state which Magistrate’s Court he was required to- 
attead. ; 

On the 14th April it appears the Courts were closed. On the 15th 
April Moradin’s case was called and he did rot appear. Proceedings 
were then taken against the surety, the present applicant. He was 
called on to show cause why the boud should not be forfeited. Ap- 
plicant showed cause in a petition im which he alleged that Moradin 
came to Court on the 14th and found it closed ; that he came again on. 
the t5th and 17th and attended at the Honorary Magistrate's Court, 
thinking that was the Court which he had been required to attend. 

The Magistrate, without hearing any evidence, referred to a state-. 
ment made by the Superintendent of Police in a former case and- 
summarily ordered applicant to pay the penalty stated in the bond, 
namely, Rs. 25. 

The Magistrate’s procedure was entirely wrong. Section 514, 
Criminal Procedure Code, requircs that an order eschsating a bail 
bond shall be made upon evidence duly recorded in the case and not 
upon evidence taken in other cases. Moreover, the applicant, wbo 
offered to call evidence in support of his statement, should have been 
allowed to do so, 

Considering the loss of time and the expense that applicant has 
been put to in these ‘proceedings, and also the fact that the accused. 
person for who he was surety was produced in Court onthe 18th 
April and duly tried, 1 think it unnecessary to return the case for fur- 
ther inquiry. 

I set aside the Magistrate’s order and direct that the sum forfeited,. 
Rs, 25, be refunded to applicant. 
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Before Ii. Thirkeil White, Esq., C. 1. E. 


QUEEN-EMPRESS v, NGA HLA anp THREE OTHERS. ia ae pei 
When the penalty of a bond is only partly enforced under section 514, Code of me * 89 a 
Criminal Procedure, part of the penalty being remitted, neither principal nor Se ptemb = 
sureties are subjected to further liablity on the bond. rath, 


The accused Nga Hla executed a bond to be of good behaviour for a year. — 


The bond was found tv ,be forfeited and the sureties were required to pay the 
penalty of it, but this Court, in exercise of the discretion conferred by secticn 514, 
sub-section (5), of the Code of Criminal Procedure, remitted part of the penalty 
and enforced payment in part only, Instead of the full sum of Rs. 50, only Rs.15 
were in the end recovered from the sureties. Nga Hla has since again been con- 
victed of an offence, and the Magistrate has recovered from his sureties the sum 
of Rs. 35, being the amount of penalty remitted by this Court. 

Held,—That, when the penalty of a bond has been enforced, through only in 
part, neither the principal nor the sureties remain liable for the part of the penalty 
remittec, 

Reference-—1. U. B, R., 1897—I gor, page 26. 

The facts of the case up to a certain point are stated in the order 
of this Court in Criminal Revision No. 1088 of 1898.* Nga Hla 
executed a bond ro be of good behaviour for a year. The bond was 
found tobe forfeited andthe sureties wererequired to pay the 
penalty of it; but this Court, in exercise of the discretion conferred 
by section 514, sub-section (5), of the Code of Criminal Procedure, 
remitted part of the penalty and enforced payment in part only. In- 
stead of the full sum of Rs. 50, only Rs, 15 were in the end recovered 
from the sureties. The District ‘Magistrate appears to be in error in 
supposing that section 514 does not expressly provide for the recovery 
of a penalty in part only. 

Nga Hla has now again been convicted of an offence; and the 
Magistrate has recovered from hissureties the sum of Rs, 35, being 
the amount of the penalty remitted by my predecessor. When the 
effect and reason of the order of this Court are thus stated, it will be 
obvious to the Magistrate that this action was irregular. The amount 
which he has now recovered from the sureties was formally remitted 
by this Court. It could not therefore be recovered under the Magis- 
trate’s order. The enforcement of the penalty of the bond put an end 
to the transaction as regards the persons who were bound by it, 

The fact that part of the penalty was remitted, whether by the 
Magistrate or by this Court, did not operate to render the sureties 
still liable on a bond which had been forfeited. If it was considered 
necessary to do so, fresh preceedings under Chapter VII of the Code 
of Criminal Procedure could have been taken, Until a fresh order 
was passed neither Nga Hla nor his former sureties were liable on 


any bond. 








Page 26. 
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UEEEUERS hee Magistrate’s order is set aside and the sum of Rs. 35 paid by 


Nea fiza, them will be refunded to Po Thet, Tha Zan, and Tha Gywe. Any 
warrant or proclamation which may have been issuea in respect of 
Nega Hla in connection with the bond should be withdrawn. 
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Before G. W. Shaw, Esq. 
KING-EMPEROR wv. NGA SHWE DAUNG, NGA AUNG anv NGA KAN. 


Only one penalty of a bond—~Accused and sureties not to be bound in 
séveral sums. 


The accused Shwe Daung was charged with an offence under section 354. 
Indian Fenal Code. During the Police investigation he executed a bond with two 
sureties to appear before the Subdivisional Magistrate at a time and place specified, 
The sum which the accused bound himself to pay in case of default was Rs. 25, hut 
the sureties bound themselves each to forefeit Rs. 100 in case of his failure to attend, 
Shwe Daung made default and proceedings were taken under section 514, Crim- 
inal Procedure Code, to enforce the es of the bond 

The way this was done was to recover Rs. 200 from the sureties and Rs, 25 by 
distress warrant from Shwe Daung’s property. 

Held,—That the penalty of the hond was Rs. 25 only and that the engagement 
by which the sureties bound themselves to pay Rs. 100 each was unenforceable, 

Reference —\. U. B. R., 1897—1901, page 26. 


One Shwe Daung was charged with an offence punishable under 
section 354, Indian Penal Code, and during the police investigation 
executed a bond with two sureties to appear before the Subdivisional 
Magistrate at atime and place specified. Thesum which Shwe 
Daung bound himself to pay in case of default was Rs. 25, but the 
sureties bound themselves each to forefeit Rs. 100 in case of his failure 
to attend. Shwe Daung made default and proceedings were taken, 
under section 514, Criminal Procedure Code, to enforce tie penalty of 
the bond. The way this was done was to recover Rs. 200 from ‘the 
sureties and Rs. 25 by distress warrant from Shwe Daung’s property, 

The bond purports to have been executed under section 169, 
Criminal Procedure Code, but it is not clear whether it was really ex- 
ecuted under section 169 or section 170, and the wording was defective 
as it runs in the words of the form without alterations to suit the 
circumstances of the case: “ I hereby declare myself or we jointly 
and severally declare ourselves..........06+ sureties, &c.” 

These, however, are not material points. The question is whether 
Rs. 225 could be recovered on the bond. 

The District Magistrate has been given an opportunity of showing 
cause why the amounts in excess of Rs.25 paid by the sureties should 
not be refunded and no cause has been shown. 

There was clearly a misapprehension of the nature of abond. Sec- 
tion 496, Criminal Procedure Code, provides for the release on bail of 
persons accused of bailable offences. Section 498 refers to the 
“ amount of the bond” indicating that the accused should bind him- 
self in a specific sum and that the sureties should bind themselves 
jointly and severally, or jointly, as the case maybe, to pay the 
amount of the bond. Section 499 requires the execution of a bond 
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for such sum of money as seems sufficient. Section 514 refers to “the 
penalty of the bond.” 

There is nowhere any indicatiog, that the accused and _ his sureties 
may be bound in several sums, or that there can be more than one 
penalty of a bond. 

This was pointed out in the case of Nga Hla.* In this case ] am 
of opinion that the penalty of the bond was Rs. 25 and that the en- 
gagements by which the sureties bound themselves to pay Rs. 100 each 
was unenforceable. The amount of the bond was recovered from 
Shwe Daung’s property. The whole of the Rs. 200 paid by the 
sureties must therefore be refunded. 








* Page 26, 
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Befove G. D. Burgess, Esg., C81, 
QUEEN-EMPRESS ». MA PU, 


-Code of Criminal Procedure, section 545 (b)—Application of fine in compensation 
for the.injury caused by the offence committed—Conviction under section ro of 
the Dramatic Performances Act, 1876, as amended by section 7 (e), Upper 
Burma Laws Act, 886—A Court cannot arbitrarily award payment of a fine 
to cover a supposed loss, but only for one or other of the objects spectiied in 
section 545, Code of Criminal Procedure. 

‘The facts were that the Municipality required certain fees to be paid by every 
person to whom permission was given to hold a pwé under section to of the Dram- 
atic Performances Act as amended by section 7 (e), Upper Burme Laws Act, 1886, 

The accused held several pwes without paying fees, and when she afterwards 
applied for a permit for another pwée, she was called onto make good the fags 
-unpaid, which she did not do, but held the pwé without first obtaining leave. The 
District Magistrate imposed a fine of Rs, 30 on accused, and awarded Rs. 24 out 
of the amount to the Municipality. # : 

Order for compensation quashed. 

Ifthe Municipality were not paid fees on the occasion of the pwé being held 
they would equally have been feeless if no pwe had been held, and apparently 
the compensation was calculated on arrears of fees not paid for other pwés and 
there was no injury for which compensation could be made. 

ORDERS IN REVISION. 


Tue District Magistrate must be requested to specify the provision 
of Jaw under which the order for the payment of a portion of the fine 
to the Municipality was passed. 

Extracts from District Magistrate’s Report. 
‘*] directed that compensation should be paid to the Municipality, as they were 
‘the complainants in this case under section 545 (8), Criminal Procedure Code, as 
they suffered a loss of fees that were due to them, and which was recoverable by 
civil suit.” 

Read District Magistrate’s report. 

From the proceedings it would appear that the prosecution was 
instituted by the police and not by the Municipality. 

But, however that may be, itis not clear how any injury to the 
Municipality or any one else was caused by the offence. 

If the Municipality were not paid fees on.the occasion of the pwé 
pein held, they would equally have been feeless it no pwé had been 
held. 

Apparently, also, the compensation was calculated on arrears of fees 
not paid for other pwés. If so, how could any injury in this way have 
-been possibly caused by the present offence ? 

Furthermore, under what authority cculd the Municipality demand 
‘the payment of fees at all under the circumstances ? 
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QuzEn-EMPpRESS Explanation of these matters may be awaited before orders are 
Ma Pv. passed. 


% * Ec 
Read District Magistrate’s report. 
As the District Magistrate is unable to show any authority for the 


order as to payment of part of the fine to the Municipality, the order 
must be quashed. 


Fs 
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G. D. Burgess, Fsq., C81 Criminal Reristor: 
: Bess, 2 - No. 42 of 
NGA THAW v. QUEEN-EMPRESS. 1897. 


Code of Criminal Procedure, section 555*-—* Personatly interested ”—What February * 
amounts to being rth, 


The Magistrate who tried this casehad previously made two departmental — 
enquiries into the allegations of the parties against whom accused was said tohave 
offended and reported the result of the investigation tothe District Magistrate. 
After the Magistrate had thus come to certain conclusions as to facts and had com- 
mitted himself to two more or less decided expressions of opinion, it was not fair 
either to the Magistrate himself or to the accused that the trial of the latter should 
be held before the former. It is essential not only that there should be no personal 
interest or prejudice on the part ofa Judicial Officer which would disqualify him 
from trying a particular case, but also that the mere appearance of prejudice 
should be avoided for the sake of protecting the administration of justice from the 
possibility of an imputaticn of partiality or unfairness. 

Conviction and sentence quashed and re-trial of accused ordered. 

Ir is not necessary to go into the merits of this case. 

The Sessions Court in appeal has acknowledged the irregularity 
and embarrassment caused by the trial in the same cause of six differ- 
ent charges or counts. 

The app licant-accused should have been charged undersection 420, 
Indian Penal Code, and not under section 417, as has already been: 
observed when the proceedings were previously examined in this 
Court before the present application for revision was made. 

These objections might, however, be passed over, but the remain- 
ing objection which comes under section 555* of the Code of Criminal 
Procedure can hardly be waived. The Appellate Court has disposed 
of it by remarking that it could not be avoided as accused was the 
subordinate of various officers who had to deal with the matter 
executively. But such a circumstance is not sufficient to ge rid of 
the difficluty. : 

The Sessions Judge and the District Magistrate may both adminis- 
tratively have been concerned in causing the prosecution of the 
accused, but this they might have been without raising any barrier to: 
the subsequent exercise of their judicial functivns. 

But the Subdivisional Magistrate who tried the case was much 
more concerned in the preliminary proceedings than this. He made 
two departmental enquiries (Nos. 27 and 28, Criminal Miscellaneous 
cases) into the allegations of the parties against whom accused was 
said to have offended and reported the results to the District Magis- 
trate. 

In the former proceedings he says :— 

“Under these circumstances, lam disposed to think that Maung Thaw (i.e., 
accused) has received Rs. 7-2-0 in excess for process fees and diet money from 
Maung Kyauk, the 6th plaintiff, plus 6 annas, the diet money of Ma Shwe On,” 


{*Section 556 of the Code of Criminal Procedure, 1898.] 
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In the second case he reports regarding accused’s explanations— 
It’ is therefore evident that Maung Thaw’s Statement is without foundation.” 

After having committed himself to these two more or less decided 
expressions of opinion it was not fair either to the Magistrate hiniself 
or to the accused that the trial of-the latter should be held before the 
former. 

I do not doubt that the Magistrate tried the case with impartiality, 
but how is it possible to say that a distinct effect had not already been 
produced on his mind by his previous investigation, and-how could the 
Magistrate guard himself against the production and continuance of 
such an effect ? 

It is essential not only that there should be no personal interest or 
prejudice on the part of a Judicial Officer. which would disqualify him 
from trying a particular case, but also that the mere appearance of 
prejudice should be avoided for the sake of protecting the adminis- 
tration of justice from the possibility of an imputation of partiality 
or unfairness, 

Under such circumstances as the present, it can hardly be question- 
ed that the trial of accused should have been before a Court the Judge 
of which was unconnected with the previous investigations into his 
conduct in the transactions concerning which he was to be charged 
‘with the commission of certain offences. 

Accordingly, ‘the conviction and sentence are set aside and the 
retrial of the accused applicant Nga Thaw is ordered to be had before 
a competent Magistrate on charges under sections 420, 409, and such 
other sections of the Penal Code as may be applicable, in separate 
cases or otherwise in accordance with law. 
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Before G. D. Burgess, Esq., C81. Criminal Revision 
QUEEN-EMPRESS ». NGA SOK CHUN anp Turee oraers, No, 252 of 
Mr, #. df, Litter, Government Prosecutor—for the Crown, ge 
Criminal Procedure Code, 555,*—191 (c),t 530(#)-——Personally interested—Want of oth, 
jurisdiction—Irregularities vitiating proceedings. — 


Prosecution under section 3 of the Public Gambling Act, 1867.t 

The Magistrate who tried this case because of information or knowledge possess» 
ed by himself applied for process against the accused. He was thus at the same 
time prosecutor and judge, and the spirit of section 555 was violated and its inten- 
tion virtually defeated. 1t was impossible, therefore, to say that the accused were 
not, or were not liable to be; prejudiced by such a position of affairs. Conviction 
cand sentence consequently. quashed, : 

THE first accused appears and is heard’ The other two accused 
do not appear to have been seryed with the notice issued. It will 
have to be explained why service was omitted. 

The want of notice, however, does net seem of much importance, ag 
the proceedings haye been taken in the interests of the accused and 
not against their interests or to their prejudice. There was, indeed 
no need for the first accused to appear here, and he has only done so 
‘because he thought it was necessary, Was he given to understand 
this? If so, it should be explained why this was done. 

As I am engaged in calling such pointsin question, | may here take 
motice of the judgment in appeal in which the District Magistrate has 
referred to the character of the appellants improperly, and has em- 
ployed language of which on reflection he will probably recognize the 
anbecoming nature. 

The reference which has been made by the Court of Session chal- 
lenges the conviction onthe ground of want of jurisdiction under 
section 530 (4), Code of Criminal Procedure, the trying Magistrate 
shaving no authority under section 1g (c)t to take up the case without 
complaint or police report, of which there was neither in this instance. 
Prim@ facée this objection would prevail, but the question arises 
whether the Subdivisional Magistrate, to whom the Township Magis- 
trate made application for warrants, did not practically transfer the case 
to the Township Court by making the warrants returable there though 
he made no formal order of transfer. / 

This isa somewhat doubtful point, and I do not wish to decide it 
in the present case if it is not necessary to do so, as it might very well 
arise again in more important proceedings. And it is not necessary 
to determine it just now, because, as the learned Government Prose- 

cutor concurs in thinking, this case can be disposed of on another ground. 


ese §56 of the Code of Criminal Procedure, 1898.] 
[tSection 190 of the Code of Criminal Procedure, 1898] 
[tSection 12 of the Gambling Act, 1899.] 
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The Magistrate who tried the case himself applied for process 
against accused, because of information or knowledge possessed by 
him of alleged breaches of the law on their part} that is to say, he 
practically acted both as prosecutor and judge in the case. It is easy 
to see how his mind would be biassed by what hedid. After starting 
the prosecution and getting the accused arrested, he would naturally 
be most reluctant to stultify himseif and his own action by finding 
that no offence was proved against the men whom he had personally 
accused. These circumstances bring the case under the provisions of 
section 555,* Code of Criminal Procedure—certainly the spirit of that 
section was violated and its intention was virtually defeated ; it is 
impossible to say that the accused were not, or were not liable to be, 
prejudiced by such a position of affairs. 

For these reasons the conviction and sentence onall the accused 
and the proceedings are quashed altogether. 

The accused have already suffered sufficient punishment probably 
for any offence they may have committed, if any at all were commit- 
ted, so that there need not be any order for a new trial. The case is 
an illustration of what I have pointed out on other occasions, namely, 
the danger of any other procedure in gambling cases than the special 
procedure provided for in the Gambling Act. ‘ 

If it is necessary or proper to.proceed under the general law against 
offences under section 3 of the Act,t why should the harsh measure of 
the issue of a warrant instead of a summons be taken as in the pres- 


ent instance. 





[*Section 556 of the Code of Criminal Procedure, 1898.] 
{ tSection 12, Gambling Act, 1899 } 
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Before G. D. Burgess, Esqg., C.S.1. 
QUEEN-EMPRESS ». NGA AUNG GYI. 
Mr. #. 4. Latter, Government Prosecutor—for the Crown. 


Criminal Procedure Code, 5553" 484, 1914(c)— Conviction under Stamp Act, Section 
61t—for execution of a receipt chargeable with duty without the same bing duly 
stamped—District Fudge impounding document and sending it to Collector— 
Collector ordering prosecution before District Magistrate—District Magistrate 
trying the offendev—District Fudge, Collector, and District Magistrate being 
al. the same officer— Whether Gurisdiction of District Magistrate ousted by his 
Wrevious proceedings in other capacities—Principles governing such cases, 


The accused in the case was convicted under section 614 of the Stamp Act for 
‘signing an unstamped receipt and fined Re. 1 by the District Magistrate, who as 
District Judge, had impounded the document in a civil case and forwarded it to 
himself as Collector, and as Collector, had ordered the accused. to be tried by him- 
self as District Magistrate. 

The District Magistrate was called upon for report concerning the procedure 
followed with reference to the principles contained in the Code of Criminal Pro- 
cedure, sections 487 and 555 ;* and, after considering his report and hearing the 
Government Prosecutor who argued the several questions raised, it was 

Held—that the man must not at the same time be accuser and judge; he must 
not bea varty or be personally interested, and he must not have prejudged the 
case before him, but 

that as the District Magistrate had acted executively throughout without neces- 
sarily forming any opinion on the merits, and as accused had not been substantially 
prejudiced, it was unnecessary to interfere in revision this instance. 

At the same time it was manifestly desirable that, when it could be avoided 
without inconvenience, the trial of an offence should not be had before a Judge or 
Magistrate who, in another capacity, had had to do with the institution of the pro- 
secution, and it was the general practice to make arrangements accordingly, No 
good purpose could be served by unnecessarily allowing such a complication of 
functions as had occurred in the present case. 


References. 
IL.L.R., 14 All, 354. 
a 15 Ail., 192. 
= 6 Bom., 479. 
3 3 Cal., 622. 
zs 16 Cal., 766. 
Financial Department Circular No. 22 of 1892. 

THIS was a prosecution under section 61} of the Stamp Act for exe- 
ccuting an instrument, namely, a receipt chargeable with duty without 
the same being duly stamped. 

The accused was convicted and fined one rupee by the Magistrate 
who acted the part of three single gentlemen rolled into one, As 
District Judge this officer impounded the document in a civil case 
and forwarded it to himself as Collector; as Collector he ordered the 
accused to be tried by the District Magistrate, himself again, and as 
District Magistrate he tried, convicted, and-sentenced the accused. 





(* Section 556 of the Code of Criminal Procedure, 1898.} 
{t Section 190 of the Code of Criminal Procedure, 1898,} 
[tf Section 6z of the Stamp Act, 1889.] 
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The only excuse the accused had to offer was that he. did not 
understand the law, and he does not appear to have been prejudiced. 
by this lightning-chameleon transformation performance so far as 
punishment was concemed. 

It is not equally certain, however, that it would not have been 
better for accused to have been tried by another Court as regards the 
conviction, for it is not quite clear what the nature of the document 
really is. It mentions certain quantities of precious stones and their 
value, Rs, 180; but whether it was the money or the stones that accus- 
ed acknowledged to have received is left doubtful. If the latter were 
meant, it would be necessary to show that there was a debt, for the 
definition of ‘receipt ” in clause (17) of section 3* of the Stamp Act 
says “whereby any other moveable property is acknowledged to have 
been received in satisfaction ofa debt.” This point was not, how-- 
ever, raised in defence. 

The District Magistrate was called upon for report concerning the. 
correctness of the procedure followed with reference to the principles 
contained in the Code of the Criminal Procedure, sections 487 and 555,T 
and he has very sensibly discussed the matter in the report below. 

He says: ‘ ‘ 

“ ‘The point raised is whether a Collector who has sanctioned a prosecution under 
the Stamp Act can himself try the case as District Magistrate. It is suggested 
that he is debarred from doing so by the principles contained in sections 487 and. 
5551 of the Criminal Procedure Code. Section 487 refers specially to the offences 
mentioned in section 195. ‘Those offences are briefly~ . 

(i) contempts of the lawful authority of public servants; 
(ii) cases in which evidence, verbal or documentary, appears to a public 
; servant before whom it comes to be false. 

The principle which underlies the first group appears to be that the public 
servant is personally interested in a case concerning the contempt of his authority, 
and in the second, that the public servant, having formed an opinion as to the 
falsity of the evidence, is not competent to try the question of that falsity. 

Section 5551 applies the first principle to all cases. 

Section 697-of the Stamp Act requires the sanction of the Collector to the .insti- 
tution of any prosecution under the Act, and implies a certain amount of discretion 
on his part. Where that discretion can be exercised and involves the formation of 
an opinion as to whether a breach of the stamp law has been committed with an 
intention of evading payment of the proper stamp duty, as required in sections 40 
and so, the second principle would, I think, apply, and the offender would be enti- 
tled to a second opinion if the application of the principal were extended to such 
cases, In this case, however, no such opinio# wasformed and no discretion was | 
exerciseable, it having been ruled that a prosecution is compulsory in all cases in 
which a document chargeable with a stamp, duty of one anna is not duly stamped. 
—wide Financial Department Circular No. 22 of 1892. ‘The second principle, there- 
fore, does not seem to apply. ‘ 

As regards the first principle, it does not seem to me that the Collector is more 
personally interested in a prosecution under the Stamp Act than in one under the 
Excise or Opium Act, or than a Municipal Commissioner in one under a Munici- 
pal Act, {I could no doubt be held thatin all such cases most of the Magistratey. 








{* Section 2 (23) of the Stamp Act, 1899.] 
tt Section 566 of the Code of Criminal. Procedure, 1898.] 
} Section 70 of tle Stamp Act, 1899.] 
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in Burma are personally interested ; but the carrying of these principles to their 
extreme limit would result in grave administrative difficulties and impose great in- 
convenience on parties and witnesses. 

Inthis case 1 impounded the document as District Judge, and, as a prosecution 
was compulsory, I sanctioned it as Collector and tried the case as District Magis 
trate, in order toavoid delay and inconvenience to the offender. 

The measurement of punishment in such cases is a point in which great diversity 
of practice exists and on which it would be highly satisfactory to have a definite 
ruling. In cases of intentional evasion, the circumstances of each case must of 
course be considered, but in ordinary cases of negligent or ignorant omission, 


which are met under the provisions of sections 34, 37 and 50,* where higher duties 


are chargeable with minimum pénalty of Rs. 5 at a scale of ten times the duty, it 
would be well to lay down whether the minimum of Rs, 5 should extend or whether 
the Courts should be guided by the scale of ten times the deficient duty. 

On the question of jurisdiction, 1 should also like a ruling as to whether a Judge 
who has levied duty and penalty under section 34 and has recorded an opinion 
that the offence was committed with an intention of evading payment of the proper 
duty, is competent to try the offender if his prosecution is sanctioned by the Collector. 
On the second principle as I have set it out above, he would be debarred, and 
in out-stations a ruling to this effect would considerably increase the inconvenience 
of a prosecution under the Stamp Acton the oflender. Iam of opinion that the 
provisions of section 487, Criminal Procedure Code, should be confined to the 
olfences detailed in section 145, and that the provisions of section 555% should be 
cenfined to such cases as may occur, in which the personal interest of the Judge or 
eae is of such a nature that it is likely to affect his partiality in trying the 
offender.. 


The Government Prosecutor has since been instructed to appear, 
and has argued the several questions raised. 

In the first place it may be observed that. the District Magistrate 
is apparently mistaken in his notion that he had no discretion in.the 
matter, and that a prosecution was compulsory because the unstamp- 
ed instrument was chargeable with a duty of one anna. 

Section 69§ of the Stamp Act expressly forbids a prosecution in. 
respect of any offence punishable under the Aci. without the sanction 
of the Collector or some other officer authorized in that behalf. 
There seems to be nothing in the Act to limit or fetter the Collector’s. 
discretion, and nothing outside the Act could have that effect. Rules 
may be made under section 56j] te carry out geuerally the purposes of 
the Act, but they must be consistent with the Act. Supposing, how- 
ever, that a restrictive rule controlling the Collector’s discretion could 
be made, as perhaps it could, it does not appear that any such rule 
has in fact been made. ; 

The District Magistrate has cited Financial Department Circular 
No. 22 of 1892, dated the 11th August, issued by the Local Govern- 
ment, as his authority, but that circular merely circulates for inform- 
ation and guidance an opinion of the Government Advocate, in which 
he says: 

ey chink the intention of the Legislature was that a prosecution under section 619 


[* Sections 35, 40 and 61 of the Stamp Act, 1899.) 
[t Section 35 of the Stamp Act, 1899.) 

[t:Section 556 Code of Criminal Procedure, 1898.] 
L§ Section 70 of the Stamp Act, 1899.] 

[i Section 75 of the Stamp Act, 1899.] 

L§f Section 62 of the Stamp Act, 1$99.] 
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‘Quzeen-Empress should be instituted in the case of every document chargeable with the duty of one 
anna and every bill-of-change and promissory note being unstamped or not being 


v. 
Noa Aune Gyi. duly stamped.” 

It is probably expedient that breaches of the law in this particular 
should ordinarily be prosecuted and punished, but the Legislature’ has 
plainly left the decision in the matter to the Collector in section 69% 
of the Stamp Act. 

On the other hand, the Collector, in ordering the prosecution, was 
manifestly acting merely in the discharge of his ordinary executive 
duties, and was not exercising the guasz-judicial functions imposed 
upon him by section 4ot of the Act in the case of instruments, in re- 
spect of which a penalty may be levied under the provisions of Chapter 
IV, instruments chargeable with a duty of one anna being excluded 
from those provisions. ‘The learned Government Prosecutor has 
argued, accordingly, that the Collector was not precluded from trying 
this case himself. If a Collector ordered a prosecution under section 
40,¢ he ought not apparently to try the case himself, because he would 
have formed an opinion as to the intention of the accused, and, 
although intention is not an ingredient in an offence under section 61,} 
it would be an element in estimating the measure of punishment. 

A Magistrate is not debarred from trying a case under the Opium 
Act by reason merely of his beiag in charge of the Excise and opium 
administration of the district, though he must not be himself the 
-officer who institutes and conducts the prosecution.§ 

A Judge may sanction a prosecution as District Judge in a civil 
proceeding and try the case as Sessions Judge, but he cannot do so 
when he has directed the prosecution in his capacity of Sessions 
Judge. || — - —— 

The-rules on the subject are laid down in sections 555,94 487 and 
19x (c)** of the Code of Criminal Procedure. 

Section 487 does not directly apply in the present instance, because 
at reiers only to the offences specified in section 195 of the Code, but 
the principle which underlies the rule is of general force, namely, that 
.a man ought not at the same time to be accuser and judge. 

Section 5554 that says the judge must not be a party or personally 
interested in the case which he tries, unless the permission of a 
Superior Court is given. 

Section 191** gives the accused a right of challenge when the Magis- 
‘trate takes cognizance ofan offence not upon complaint or upon a 
epolice report, but *‘(c) upon information received from any person 





[* Section 70 of the Stamp Act, 1899.) 

[+ Section 43 of the Stamp Act, 1899. ] 

[t Section 62 of the Stamp Act, 1899,} 

{§ LL.R., 15 All, 192, and 3 Cal., 622.) 

fil L.L.R., 6 Bom., 479, 16 Cal., 766, and 14 All, 354.] 
[| Section 556 of the Code of Criminal Procedure, 1898.] 
{** Section 190, Code of Criminal Procedure, 1898.] 
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other than a police officer, or upon his own knowledge or suspicion QU82N-Emrress 
that such offence has been committed.” . Wa Aus ee 

Here the District Magistrate, as he was not acting under clause (2) ee 
or clause (4) of section 191,* must have taken cognizance under clause 
(c), and consequently the accused was entitled to require that the 
case should be transferred to another Magistrate. And it has been 
Jaid down as the correct practice of the Courts that the attention of 
ignorant accused persons should be drawn to this provision of law in 
their favour. The effect of this provision is to make the action ofa 
Magistrate under section 191 {c)* voidable at the option of an accused 
person who challenges his jurisdiction at the commencement of the 
proceedings in the same way as he Is allowed to challenge the juris- 
diction of a juryman under section 277. 

On the other hand, the law permits a Magistrate, subject to such 
safeguard, to try an offence notwithstanding that he may have initiat- 
ed the prosecution of his own motion. 

The low dces not attempt to jay down an absolutely hard-and-fast 
rule, but leave the circumstances of each case to be dealt with as 
they arise, and in the infinite variety of human affairs no other course 
would be likely to be safe. 

It would be inexpedient, and might on occasion be gravely embar- 
rassing, to fetter judicial administration with too many restrictions, 
and all that is necessary is to provide against a miscarriage of justice 
‘through prejudice to an accused person by laying down general prin- 
ciples which can be applied as a remedy when required to individual 
circumstances. 

At the same time, it is manifestly desirable that, when it can be 
avoided without inconvenience, the trial of an offence should not be 
had before a Judge or Magistrate who, in another capacity, has had 
to do with the institution of the prosecution, and it is the general 
practice to make arrangements accordingly. No good purpose can be 
served by unnecessarily allowing such a complication of functions as 
has occurred in the present instance. 

In the present case the accused does not seem to have suffered 
prejudice except it may have been in regard to the view taken as to 
the nature of the document, and no question was ever raised on this 
point. If accused were re-tried and convicted, the punishment would 
have to be substantial instead of nominal, and the case is so trifling 
that it is not worth while interfering on the chance that a mistake 
may have been made touching the character of the instrument. 

The District Magistrate has asked— P 

“ Whether a Judge, who has levied duly any penalty under section 34+ and has 
recorded an opinion that the offence was committed with an intention of evading 
payment of the proper duty is competent to try the offender if his prosecution is 
sanctioned by the Collector. 





ft Section 1g0, Code of Criminal Procedure, 1898.] 
t Section 35 of the Stamp Act, 1899.] 
IO 
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But there appears to be noreason why any such question should 
ever arise, since the section does not require a Court to record any 
opinion whatever in the matter, all that the Court has to do being to 
settle whether the document under consideration is chargeable with 
duty or not, and whether it is properly stamped. 

The District Magistrate also seeks guidance as to the measure of 
punishment. ‘ 

It is clearly impossible to lay down’a definite rule on the subject. 
Every case must be treated on its own merits. The law allows a 
maximum penalty of Rs, 500 for an offence under section 61* of the 
Stamp Act, and the full amount of fine would not be too much in 
some cases, 

Besides intention, the Magistrate would naturally take into con- 
sideration the importance of the transaction, the character of the in- 
strument, the interests “involved, the description of evasion, and the 
facility or difficulty with which it could be practised, the prevalence 
of the particular kind of offence, and so forth, in determining the 
extent of punishment. The learned Government Prosecutor points 
out, with respect to receipts, that it is hardly credible that any one 
can now be ignorant of the requirement of a stamp on them, and he 
is no doubt quite right. 

The obligation is very easily evaded, and, when there is no fair ex- 
cuse for failure to comply with the law, substantial punishment is 
called for. The same remark applies to any case of really wilful dis- 
obedience of the Stamp Law. 

On the other hand, where a breach of the law is owing to pure 
misunderstanding, mistake, inadvertence or such like, much leniency 
should be shown, But a judicious Collector would of course take 
care, so far as he could, that very few cases of that sort should be 
brought before the Criminal Courts. 





 [*Section 62 of the Stamp Act, 2899.) 
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Before H. Thirkell.White, Esq., C.t.8. 
RAM RICH PAL v. QUEEN-EMPRESS, 
Mr. F. C. Chatterjee—for applicant, 
Civcumstances under which a Magistrate is disqualified from trying a case by 
reason of previous official concern with tt, 


In this case the Deputy Commissioner, as Collector, sanctioned the Pros ecution 
of the accused and forwarded.the- papers to himself as District Magistrate tor the 
necessary orders as regards the prosecution. 

Held—That as the Magistrate in his capacity of Collector took an active part 
in initiating the prosecution, he was disqualified trom trying the case under sec- 
tion 556, Code of Criminal Procedure. 

Reference— 
I. L. R., 18 Bom., 442. 


The case is one in which the District Magistrate might, with ade 
vantage, have instructed’ the Government Prosecutor to appear in 
support of the conviction. Some points of importance are involved. 

The first point taken by the applicant is that as the Deputy Com- 
missioner sanctioned the prosecution as Collector, he should not have 
tried the case as District Magistrate. This point has been argued 
on general principles and by reference to decisions under former 
‘Codes of Criminal Procedure. It must be decided in the light of 
section 556 of the present Code. Under that section no Judge or 
Magistrate may try a case to which he is a party or in which he is 
personally interested, but the disqualification is not caused merely 
because he is concerned in the case in a public capacity, The mean- 
ing of this part of the section is that the mere fact that a Magistrate 
is concerned ina case in a public capacity does not disqualify him 
from trying the case. But if he has actively concerned himself in the 
case, he may be disqualified. Thus, the mere-fact that the District 
Magistrate is also Collector in the Excise Department would not dis- 
qualify him from trying an Excise case in which he had taken no part 
in directing or initiating the prosecution. But if, as Collector, he has 
directed an Excise prosecution, he is disqualified from trying the case 
as a Magistrate. This is the only possible interpretation, I think, of 
the section and its illustration, and it is a construction which involves 
no difficulty,* ; 

In the present case the Deputy Commissioner, as Collector, sanc- 
tioned the prosecution of the accused and forwarded the papers to 
himself as District Magistrate for the necessary orders as regards the 
prosecution. In so doing I think that he took an active part in ini- 
tiating the prosecution, if he did not actually direct it, and that he was 
therefore disqualified from trying the case. 


# CF. ILLLR., 18 Bom., 442. 
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It has further been urged that, even if the District Magistrate were 
competent to try the case, he must be considered to “have taken 
cognizance of it under. section 190, sub-section (z}, clause (c), of the 
Code cf Criminal Procedur; and that the accused should therefore, 
under section 191, have been given an opportunity of,moying for the 
transfer of the case to another Magistrate. It is not necessary for me 
to decide this point, as the conviction must be set aside for the reasons 
already stated, But it seems likely that the contention is correct. 

The case has also been argued on the merits ; but as there has been 
no argument on the other side, and as decision of the case on the 
merits is not necessary, | prefer to expre+s no opinion on them. 

For the reason that the Magistrate was disqualified from trying the 
case under section 550, Code. of Criminal Procedure, I set aside the 
conviction and sentence in the case of Ram Rich Pal and direct that 
the fine which has been paid be refunded to him. 

The proceedings should haye been held under the Actof1879. The 
Stamp Act, 1899, did not come into force till rst July 1899. 
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Before G. W. Shaw, Esq. 
KING-EMPEROR v. NGA KYA, 
Mr, A. M. Litter, Government Prosecutoy,—-for the Crown. 


Circumstances under which a Magistrate is debarred under section 556, Criminal _ 


Procedure Code, from trying an offence. 


' Accused Nga Kyaw was tried by a second class Magistrate under section 170, 
_ Indian Penal Code, and sentenced toone month’s rigorous imprisonment, The 
District Magistrate, in the exercise of the revisional jurisdiction conferred upon him 
by section XII, Upper Burma Criminal Justice Regulation, enhanced the sentence 
to six months. Before doing so he ordered notice to issue to the accused as re- 
quired by proviso (i) calling upon him to show cause against enhancement. Atthe 
same time he directed a warrant t) be issued for the accused’s arrest. After some 
trouble accused was found and arrested and released on furnishing bail for his ap- 
pearance. On the day fixed he failed to appear. On this the bail was forfeited 
and proceedings taken to secure his attendance. The District Magistrate.then 
tried him under section 174, Indian Penal Code, for failing to appear in accordance 
-with his bail-bond. This case the District Magistrate took cognizance of under 
section 190 (1) (c), Criminal Procedure Cude, and the accused waived his right to 
be tried by another Magistrate. The questions that arose were (1) whether the 
order directing the issue of a warrant of arrest was legal, and (2) whether the Dis- 
trict Magistrate was debarred by section 556, Criminal Procedure Code, from try- 

ing the case under sectiou 174, Indian Penal Code, 

_ Held - That it was very doubtful if the order for the issue of a warrant of arrest 
in the present case was legal, and, if not the accused could not be rightly convict- 
ed under section 174, Indian Penal Code. : 

Held alsomThat the District Magistrate was the public servant whose lawful 
authority.the accused was charged with contemning, and in the circumstances he 
was disqualified by. section 556, eciminal Procedure Code, from trying the case, 

Retrense= 
1 Upper Burma Rulings, 1897—1991, page 133. 

ACCUSED Nga Kyaw was tried by a Second class Magistrate under 
section 170, Indian Penal Code, and sentenced to one month’s rigorous 
imprisonment. ' - oe 

The District Magjstrate, in the exercise of the revisional jurisdiction 
conferred upon him by section XII, Upper Burma Criminal Justice 
Regulation, enhanced the sentence to six months. Before doing so 
he ordered notice to issue to ‘the accused as required by the proviso to 
clause (1), calling upon him to show cause against enhancement. At the 
same time he directed a warrantto be issued for the accused’s arrest. 
After some trouble accused was found «and arrested and released on 
furnishing bail for his appearance. On the day fixed he failed to ap- 
pear. -On this the bail was forfeited and proceedings taken to secure: 
his attendance, The District Magistrate then tried him under section 
174, Indian Penal Code, for failing to appear in accordarice with his 
bail bond. 

This case the District Magistrate took cognizance of under section 
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The questions that arise are (1) whether the order directing that 
issue of a warrant of arrest was legal, and (2) whether the District 
Magistrate was debarred by section 556, Criminal Procedure Code, 
from trying the case under section 174, Indian Penal Code. 


The procedure to be observed in a case when a District Magistrate 
orders notice to be issued under section XII, Criminal Justice Regula- 
‘tion, calling upon an accused person to show ‘cause against enhance- 
ment, is not laid down. 


The direction that no order shall be made to the prejudice of the 
accused unless he has had an opportunity of showing cause against it 
appears to apply to final orders, but it is arguable that it cover also. 
an order for the accused’s arrest pending the final order. 


Section 427, Criminal Procedure Code, empowers a High Court to 
which an appeal against an order of acquittal has been preferred to 
issue a watrant for the arrest of the accused pending the appeal. 

This is the only analogy to be found for the procedure adopted by 
the District Magistrate, 

I think it is very doubtful if the order for the issue of a warrant of 
arrest.in the present case was legal, and, if not, the learned Govern- 
ment Prosecutor admits that the accused could not be rightly convict- 
ed under section 174, Indian Penal Code. 

It is unnecessary to decide the point, because on the second ground. 
the conviction cannot be sustained. 


The meaning of section 556, Criminal Procedure Code, has been 


very clearly explained in Ram Rich Pal v. Queen-Empress.* 


It was there held that a Deputy Commissioner who, as Collector, 
sanctioned the prosecution of an accused person for an offence under 
the Excise Act, actively concerned himself in initiating the prosecu- 
tion, and was therefore disqualified by section 556, Criminal Pro- 
cedure Code, from trying the case as a Magistrate. 

In the present case the District Magistrate similarily initiated the 
prosecution, and he was also in the position ofa party, since he was 
the public servant (and Court of Justice) before whom the accused, 
according to the charge, “intentionally omitted to attend’ when. 
legally bound todoso. In other words he was the public servant 
whose lawful authority the accused was charged with contemning. 

In these circumstances, I am of opinion that the District Magistrate 
was disqualified by section 556, Criminal Procedure Code, from trying 
the case. , 

I therefore set aside the conviction and sentence passed under sec-: 
tion 174, Indian Penal Code, and direct that, so far as this case is con 
cerned, the accused be released. 





* Page 133. 
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Before H, Thirkell White, Esq., Cl£. 
QUEEN-EMPRESS v. NGA SAN CHEIN, 
Criminal Procedure, 562—-Power of Courts to release first offenders in trivial 
' eases—Procedure. 


In this case the accused, who was 4o years of age, was given the benefit of sec- 
tion 562, Code of Criminal Procedure, as the value of the property stolen was in- 
significant and this was his first offence. The Magistrate passed an order requiring 
the accused to execute a bond to be of good behaviour for six months, or in default 
to suffer twenty stripes. ; 

Held—that the Court should not pass an order for release on probation and at 
the same time a specific sentence in default. The proper procedure is for the 
Court to pass the order for release <n probation; if the offender does not accept 
the terms, then sentence should be passed. 


The accused was 40 yearsage. The Magistrate gave him the 
benefit of section 562, Criminal Procedure Code, because the value of 
the stolen property was insignificant and this was his first offence. 
He passed an order requiring the accused to execute a bond to be of 
good behaviour for six months, or in default to suffer twenty stripes, 

On this order it is to be remarked that section 562, Criminal Pro- 
cedure Code, does not seem to give a general power to release first 
offenders in trivial cases. Regard must-be had to the youth, charac- 
ter, and antecedents of the offender, to the trivial nature of the offence, 
and to any extenuating circumstances under which it was committed. 
Apparently only comparatively youthful offenders can be dealt with 
under this section, though it is not restricted to those who are techni- 
cally juvenile offenders. 

I think it is clear that it is not intended that a Court should pass 
an order for release on probation and at the same time pass a specific 
sentence in default. The proper procedure is for the Court to pass 
the order for release on probation ; if the offender does not accept the 
terms, then sentence should be passed. 
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Before H, Thirkeli White, Esq.y C.2£. 
QUEEN-EMPRESS v. AH WUN. 
Mr. #. N. Atvjee—for respondent. 
Criminal brsach of trust—Release of accused on security for good conduct. 


The accused was convicted of criminal breach of trust with regard to a pony 
under section 466, Indian Penal Code. He was released on. probation of good 
conduct under section 562, ( ode of Criminal Procedure. 

Held—that a person convicted of criminal breach of trust, which is not one of 
the offences specified in section 562, Code of Criminal Procedure, and which is 
punishable with more than two years’ imprisonment, cannot be released on secu- 
rity for good-conduct. ; 

It is clear that, on the face of section 562, Code of Criminal Pro- 
cedure, a person convicted of criminal breach of trust, which is not 
one of the offences specified in the section and which is punishable 
with more than two years’ imprisonment, cannot be released on pro- 
bation. It is suggested that ‘dishonest misappropriation ’’ is used in 
the section as a general term and that it includes ‘ criminal breach of 
trust:” Ido not think that this view can be accepted. In the case 
of theft, the legislature did sot think it sufficient to use “theft” asa 
general term. It was considered necessary to specify also ‘theft in a 
building.” Yet it seems more natural to hold that “theft” would in- 
clude offences punishable under section 380 as well as under section 
379, Indian Penal Code, than to hold that “ dishonest misappropriation” 
covers the more complex offence of criminal breach of trust. Lam 
therefore of opinion that the order of the Subdivisional Magistrate 
releasing Ah Wun on probation could not properly be passed. It is 
accordingly set aside and the Magistrate is directed to pass sentence 
according to law.. The case, it may be remarked, is one in which 
compensation might reasonably be awarded to the complainant. The 


_ accused is remanded-to custody and should be produced before the 


Magistrate without delay. 
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— Criminal Revision 
 ~Before G. W. Shaw, Esq. No. 454 of 
KING-EMPEROR ». BABUDIN, Satly agth: 
Lurking house-trespass by night—Section 456, Indian Penal Code—accused 35 years ts 


of age errongousiy convicted under section 453, Indian Penal Code—Ovder 
under section 562, Criminal Procedure Code, in the circumstances bad. 


The accused: entered the house of one Ye Langari after sunset without his 
knowledge and hid himself there and when surprised by Ye Langari he blew out 
the light and ran away. ‘The Magistrate apparently thought that accused’s inten- 
tion was to make love to Ye Langari’s wife, but there was nothing to support the 
suggestion. The Magistrate found accused guilty under section 453, Indian Penal 
Code, and ordered him to execute a bond in Rs. 50, with two securities, for one year, 


under section 562, Criminal Procedure Code. ae 
Held—that the order under section 362, Criminal Procedure Code, was bad for 


two reasons, namely :— 
t} the accused was ears<f age and was n¢ta person whose youth 
3 3 ¥ > 


could be taken into consideration ; : 
(2) the offence disclosed was that punishable under section 456, Indian Penal 
Code, which was punishable with more than two years’ imprisonment. 


Fointed ouf—that the Magistrate should not have convicted under section 453 
when the offence punishable by section 456, Indian Penal Code, was established. 

There is nothing to- show what the accus<d’s purpose was in com- 
mitting lurking house trespass by night ‘section 456, indian Penal 
Code), but it is clear that he did commit that offence. After sunset 
he entered the house of Ye Langari without his knowledge and hid 
himself there, and when surprised by Ye Langati he blew out the light 
and ran away. 

The Subdivisional Magistrate should not have convicted under 
section 453 when the offence punishable by section 456, Indian Penal 
Code, was established. 

The order under section 562, Criminal Procedure Code, was bad for 
two reasons ; (1) the accused is 35 years of age, thatis to say, he is not 
aperson whose youth can be taken into consideration, and (2) as 
above noted the offence disclosed was that punishable under section 456 
which is punishable with more than two years’ imprisonment. 

The Magistrate apparently thought that accused’s intention was to 
make love to the dhobi’s wife, but there,is nothing to support this 
suggestion except that accused is a well-to-do-shop-keeper of respect- 
able character which does not seem tobe agood reason for the 
Opinion. : 

The learned Sessions Judge thinks that accused ought to have been 
acquitted, but I do not see any ground for thinking that the case was 
a false one. . 

Even if the dhobi’s wife was the attraction ‘and even if no legal 
marriage should be found to exist between the dhobi and the woman, 
and there is nothing to show that this was the case, the dhobi is still 
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entitled to be pretected against entry into his house for the purpose 
of insulting or annoying him by seducing the woman who was his wife 
or was living with him as such. 

The accused has been called upon to show cause against an altera- 
tion of the section under which his conviction stands ‘from 453 to 456 
and the substitution of a sentence of imprisonment for the Magistrate’s 
order under section 562, Criminal Procedure Code." 

He does so by petition, but fails to make any representation that is 
new or sufficient. 

I alter the conviction to one under section 456,, Tadien Penal Code, 
and set aside the order under section 562, Criminal Procedure Code, 
and direct that accused undergo one month’s rigorous imprisonment. 
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SECTIONS 30, 31. See also page 330. 
Secrron 106, See also page 9. 
SECTIONS 110, 123, See also page 375. 
SECTION 117. See also page 228, 
Secrrow 154. See aiso page 156. 

_Secr1on 190 (1) (c), 191. See also page 224- 
Srction.i95. See also page 279. 
Sections 494, 528. See also page 365. 
SECTION 496. See, also page 291. 
Sgcrion 956. See aiso page 8. 
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Criminal Appel Before H. Thirkell White; Esq., CIE. 
= NGA TAIK PYU v, QUEEN-EMPRESS. 

August Evidence of identification Remarks ou~- 
agile: The accused was convicted under section 392, Indian Penal Code. 
Remarked that evidence of identification is not necessarily untrue because not 


given immediately after the occurrence. But wlien such evidence is withheld for a 
time, the Court should endeavour to obtain from thé-witnesses an ‘explanation of 
the reason. 5 ae: a 

The two appellants have been sentenced to rigorous imprisonment, 
each for five years, under section 392, Indian Penal Code. 

Against both the appellants there is evidence directly identifying 
them as being amongthe robbers. The value of the evidence of 
identification is somewhat impaired by the fact that it was not given 
till sometime after the commission of the robbery. [am quite aware 
that people who have been robbed are often frightened and reluctant 
to speak freely and give all the infromation within their knowledge at 
first. Allowance must be made for this, and Iam certainly not pre-~ 
pared to say that no evidence of identification should be received 
unless the witnesses at orice declare themselves to have recognized 
the person concerned. But it is a point to be considered in each case 
and it would have been well if the witnesses had been examined on it 
in this case. 

As regards the appellant Taik Pyu, the sole evidence is that of 
identification. The chief evidence is that of one Tun Bon. [ find 
that Tun Bon made no mention of Taik Pyu till the 25th April :899. 
He then said that he recognized his voice. He does not seem to have 
said anything about the personal recognition of Taik Pyu till some 
days later. 1 cannot but think that this throws great doubt on the 
identification of the appellant.. lf the witness had merely delayed a 
few days and then told the story which he told in Court, 1 should not 
be disposed to say that the delay was not susceptible of explanation. 

But if Tun Bon really recognized Taik Pyu it is difficult to see why 
he should not-have said so when he first spoke of recognizing his 
voice. The case against Taik Pyu rests entirely on the alleged identi- 
fication. Iam constrained to say that it appears to me to be of very 
doubtful value and that it would be unsafe to maintain the conviction 
on the strength of it. 

Against Nyan Gywe there is evidence, which the District Magistrate 
has believed, that part of the stolen property was found in his house. 
There is also the evidence of his identification by the house owner, 
Sau Gywe. This does not seem to be open toas much objection as 
the evidence against Taik Pyu, though in itself I should not regard it 
as sufficient. But it is corroborated by the finding of the stolen pro- 


1901. | UPPER BURMA RULINGS. 143 


Evid: =nce. 


perty, of the possession of which no eatiatactney explanation has been ne, Tate Pru 
given. I think the conviction of Ngan Gyweé may be sustained. 

The conviction and sentence in the case of the appellant Taik Pyu Quzen-Eurrnis. 
are reversed and it is directed that he be acquitted and released. 

The appeal of Nyan Gyweé is dismissed. 
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Before H, Thirkeli White, Esq., C..£. 
: f 
NGA SWE HMAN ». QUEEN-EMPRESS: 
Mr, ZH. Af, Litter, Government Prosecutor—for the Crown... 
Evidence of previous convictions when retevant as regards the gilt of ain accused. 

The appellant was convicted of the theft of eight buffaloes and having been 
previously convicted of theft was sentenced to transportation for'to years. In 
deciding the question of the guilt or innocence of the appellanit:the Sessions Judge 
took into consideration the fact that he had two previous convictions for theft. 
The Sessions Judge sentenced the accused to imprisonment and then commuted 
the imprisonment to transportation. 

Heid—that in a prosecution for theft it cannot be assumed as of course that a 
previous conviction for the same Offence is relevant in establishing the guilt of the 
accused. In order that it may be relevant under section 15 of the Evidence Act, it 
must be strictly shown that that se:tion applies. 

References:— si he ‘ 
1 L.R,, 6, Cal.,655, citedjin Messrs, Amir Ali and Woodroffe’s Law of Evi- 
dence, page 98. = 
Messrs. Amir Ali and Woodroffe’s Law of Evidence, page 107. 


THE appellant, Nga Hman, has been convicted of the theft of eight 
buffaloes, and, having been previously convicted of theft, has been sen- 
tenced to transportation for to years. ? 

There is no reason to doubt that eight buffaloes stolen on 19th May 
1900 were in possession of Nga Hman, and his associates as early as 
sth June 1900. ! agree with the learned Sessions Judge that the pos- 
session is sufficiently recent to justify the presumption that the appel- 
lant stole them. The appellant has entirely failed to rebut this pre- 
sumption. He has given inconsistent accounts of the manner in which 
he came into possession of the buffaloes ; and the witnesses called by 
him in support of one of these accounts deny all knowledge of the 
transaction. In these circumstances I have no doubt that the appel- 
lant has been xightly convicted. 

In deciding the question of the guilt or innocence of the appellant, 
the learned Sessions Judge has taken into consideration the fact that 
he had two previous convictions for theft. This is justified by refer- 
ence to section 15.0f the Evidence Act. It would have been interest- 
ing if the Sessions Jud ge’s reasons for considering this evidence 
admissible had been developed in detail. I have, however, had the 
advantage of hearing the learned Government Prosecutor who has 
been instructed to argue the point in this appeal. Section 15 of the 
Evidence Act for the purpose of this case may be cited as follows :— 

“ When there is a question whether an act was * * # done with 

a particular knowledge or intention, the fact that such act formed partof a series of 

similar occurrences, in each of which the person doing the act was concerned, is 
-relevant.” , ‘ ; 

The illustrations to this section indicate the classes of cases to 


which it applies. In the present case it does not appear that there 
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is any question whether an act was done with a particular intention. Ne, Sawe Haw 
If it is proved that Nga Hman moved the cattle in this case from the v. 
possession of the owners, itis not alleged that he did so without any Quzrn-EMPRESS, 
dishonest intention. ‘A case may easily be imagined in which the ques- — 

tion of intention in connection with a charge of theft of cattle would 

arise. If; for instance, .A’were found in the act of taking B’s cattle 

out of B’s pen, and if A pleaded that he had no intention of stealing 

the cattle but was tnerely taking them out for a walk, the fact that A 

had been previously convicted of thefts committed under similar cit- 

cumstances would probably be relevant under section 15. Again, it 

is not the mere fact that on a previous occasion the accused has com- 
‘mitted a similar act which is made relevent by this section. What is 

relevant is the act that the act formed part of a series of similar occur- 

rences in which the accused was concerned. It may be conceded that 

explanation (2) of section 14 applies to section 15 also. But there is 

nothing to show what were the circumstances of the two previous 

thefts committed by the accused or that they with the present alleged 

theft constituted a series of similaroccurrences. The scope of section 

14 of the Evidence Act was stated by Garth, C. J., in the case of M, 

J. Vyepoory Moodelier * in the following words :— 


Section 14 seems to me to apply to that class of cases which is discussed in 
Taylor on Evidence, 6th Edition, sections 318-322 ; that is to say, cases wherea 
particular act is more or less criminal or culpable, according to the state of mind or 
feeling of the person who does it; as for instance, in actions of slander or false 
imprisonment, or malicious prosecution, where malice is one of the main ingredients 
in the wrong which is charged, evidence is admissible to show that the defendant was 
actuated by spite or enmity against the plaintiff ; or again, in a charge of uttering 
coin, evidence is admissible to show that the prisoner knew the coin to be counter- 
feit, because he had other similar coin in his pos session, or had passed such coin 
before or after the particular occasion which formed the subject of the chatge, The 
illustrations to section 14, as well as the authorities cited in Taylcr, show with suffi- 
cient clearness the sort of cases in which this evidence is receivable But I think we 
must be very careful not to extend the operation of the section to other cases, where 
the question of guilt or innocence depends upon actual facts, aud not upon the state 
of a man’s mind or feeling. Wehave no right to prove thata man committed theft 
ot any other crime on one occasion by showing that he committed similar crimes on 
other occasions,” 

These remarks apply to section 15 of the Act which, as remarked 
by Messrs. Amir Ali and Woodroffe} is on application of the rule 
laid down in the preceding section. They were made before the 
amendment of these section by Act II] of 1891. But they seem to 
apply to the section as they now stand. No authority has been cited 
in which, in a case like the present, previous conviction of the ac- 
cused for theft has been considered relevent. Indeed the Government 
Prosecutor admits, that the reported cases are against him. Although, 
therefore, I agree with the learned Sessions Judge, thinking that the 





* I. L. R., 6 Cal., 655, cited im Messrs. Amir Ali and Woodroffe’s Law of Evi- 
dence, page 98. 
t+ Law of Evidence, page 107. 
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Nea Sawe Huan 2ppellant’s guilt is legally established 1 am bound to express dissent 
vs from the view that the previous conviction are relevent. This expres- 
Quzen-Emrress. sion of opinion applies only to the facts of the present case or to facts 
undistinguishable therefrom. It is to the. effect that in a prosecution 
for theft it cannot be assumed as of course-that a previous conviction 
for the same offence is relevent ; in order that it may be relevant, under 
section 15 of the Evidence Act, it must be ately shown that that sec- 

tion applies. 


-f observe that the appellant admitted anki one previous conviction. 
The certificate filed in Form No. 152* is not a. certificate of the kind 
contemplated by section 511, Code of Criminal Procedure. The form 
used in Upper Burma under that section is at present numbered No. 
129+ and was prescribed by Circular No. 24 of 1897. Form No. 152* 
is a form to be attached to warrants in the case of previously convict- 
ed prisoners. 

I observe that the learned Sessions Judge sentenced Nga Hman to 
imprisonment and then commuted the imprisonment to transportation. 
There is no warrant in the Penal Code or Code of Criminal Procedure 
for this course. Section 59 of the Penal Code says that in certain 
circumstances a Court instead of a warding sentence of imprisonment 
may sentence the offender to transpottation. The proper course is no 
doubt for the Court to pass a sentence of transportation at once, citing 
section 59 of the Penal Code as well as the section under which the 
conviction is had. 

In this case I am of opinion that the conviction is correct and that 
the sentence is appropriate. The appeal of Nga Hman is, therefore, 
dismissed, 
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Before H. Adamson, Esq. 
S. N. MUKERJEE v, QUEEN-EMPRESS, 
‘Evidence, 24—Confession caused by inducement, threat or promise. 


The accused, who was a Postmaster, was convicted under section 409, Indian 
Penal Code, and sentenced-to three years’ rigorous imprisonment., He made a 
confession before the Subdivisional Magistrate. Before he confessed the Subdivi- 
sional Magistrate said to him. “It is no use your trying to get out of it. You were 
‘seen with the pair of shoes.” The question,to be considered, was, whether under 
‘section 24, Evidence Act, this remark was sufficient to invalidate the confession, 

AHeld—That, even admitting that these words may be construed as a threat, the 
threat to come under section 24 of the Evidence Act must be sufficient to give the 
accused grounds for suppusing that, by making the confession, he would gain an 
advantage. Though the language used, interpreting it in the light most favour- 
able tothe accused, might be considered sufficient to overcome the mind of an 
‘uneducated and inexperienced boy, yet it was not sufficient to overcome the mind of 
a man of the age, experienced, education, and position of the accused, so as to induce 
him to make a confession, and that therefore it did not invalidate the confession. 


JReferences— 
Ameer Ali and Woodroffe’s Law of Evidence, &. v, Mis, 6 C. and P., 146, 


The appeals of Bagawandin and S. N. Mukerjee are heard together. 
The latter was the Postmaster and the former the postman of the 
Pinlebu Post office, which was burned down on 1st April last. 


The charges against Bagawandin are— 
(1) That, being present, he abetted the criminal breach of trust 
of a public servant with regard to a;value payable parcel. 


(2) That he dishonestly received stolen property (Rs. 200 or 
thereabouts), knowing it to have been stolen. 


(3) That he committed mischief by fire in burning down the 
Pinlebu Post office. 


As regards the first charge, accused’s statement is sufficient io ren- 
-der his guilt perfectly clear. He states that at the instigation of the 
‘superior officer, the Postmaster, he wrote to Mohamed Shafi, Cawn- 
pore, in the name of Ram Kishore, contractor, and requested that two 
watches, three ‘pairs of shoes, and a saddle should be sent by value 
‘payable parcel; that the parcel arrived at the Pinlebu Post Office on 


the day before the fire; that while he was eating his food the Post- . 


master brought him the two watches. and the shoes and gave them to 
‘him as‘a present, that the Postmaster agreed to buy the silver watch 
from him for Rs. 20, that he lent it to the Postmaster to wear ata pwe ; 
that the Post office was burned down that night, and that next day, on 
the arrival of the Subdivisional Police Officer, he at the instigation 
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of the Postmaster gave the watches and other things which the Post- 
master told him had been in the parcel to Ugar Singh to take away. 
His statement is corroborated by the fact that these articles were 
actually found in Ugar Singh’s possession, 11 milesfrom Pinlebu, where 
he had taken them in his cart. This statement is inconsistent with 
any other explanation thanthat accused knew that criminal breach 
of trust had been committed with regard to the value payable’ parcel, 
and that he abetted it. His guiit on this charge is clearly .established. 

As regards the second charge, accused Bagawandin pleaded guilty. 
It is proved that he spent a large amount of money‘in the bazaar im- 
mediately after the fire, and that he exhumed, and gave to the Subdivi- 
sional Police Officer a sum of R's, 135. He states that on the day 
after the fire the Posmaster gave him Rs. 175 to dispose of. He 
spent one bundle of money in the bazaar, he had other four bundles. 
of money, of which he threw two atthe Postmaster, who was drunk 
and abused him, and the other two he buried in the ground and sub- 
sequently dug up and gave to the Police Officer.. Bagawandin’s guilt 
under this Charge is also perfetctly clear: 


As regards the third charge, it is shown that Bagawandin was left 
in charge of the Post Office onthe night on which it was burned, 
Just before the fire he was seen by Maung Se running from the Post 
office to his godown, and immediately afterwards the fire broke out. ~ 
His guilty conduct with regard to the value payable parcel, and the- 
fact that he was next day in possession of large amounts of money 
that could have been stolen from nowhere but the Post office show 


that his interest lay in having the building burned. Both opportunity 


and motive are proved, and he was actually seen running from the 
building just as it went on fire. Onthis evidence I think that there. 
can be no reasonable doubt that he burned down the Post office, and 
on this charge also his conviction is undoubtedly correct. 


Against the appellant S. N. Mukerjee there is only one charge, 
namely, that he committed criminal breach of trust with regard to the 
value payable parcel. This accused was the Postmaster. He made- 
a confession before the Subdivisional Magistrate, Wuntho. It ap- 
pears that, before he conféssed, the Subdivisional Magistrate said to 
him: “Itisofno use your trying to get out of it, you were seen 
with a pair of shoes.” The first question to consider is whether under 
section 24, Evidence Act, this remark is sufficent to invalidate the: 
confession. A confession is irrelevant if the making of the confession 
appears to the Court to have been caused by any inducement, threat, 
or promise .having reference to the charge, proceeding from a person 
in authority and sufficient in the opinion of the Court, to give the ac-- 
cused person grounds which would appear to him reasonable for sup- - 
posing that by making it he would gain any advantage or avoid any 
evil of a tempore! nature in reference to the proceedings against him. 
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The following are examples of statements that have been held to 
invalidate confessions :— 
“You had better tell the truth.” 
“You had better pay the money than go to jail.” 
* Tf you don’t tell the truth, I will send for the constable.” 
“Tf you téll me where my goads are, I will be favourable to 
un ou.’ ‘ 3 
Te Si confess the truth, nothing will happen to you.” 
“Tconly want my: money; if you give me that, you may go to 
“the devil.” — 
“Tell me what you know about it; if you will not, | can do 
nothing for ‘you.” o 
But all.chese statements contain either a promise or a threat which 


the statement of the Subdivisional Magistrate in the present case can 


hardly be construed ‘into doing. ‘ 

In Ameer Ali and Woodroffe’s Law of Evidence applicable to 
British India an English case is quoted #. v. Mzt/s (6 C. and P., 146), 
in which the following words were held to invalidate a confession: 
“Itis of no-use to deny it fer there are the man and boy who will 
“swear they saw you doit.’ Ihave been unable to obtain the full 
report in that case.’ But even this statement, though nearly approach- 
ing, is not quite on all fours with the statement in the present case. 
There was a threat to bring two witnesses to prove the fact, The 
words “you were seen with the pair of shoes” hardly amounts to a 
threat. But even admitting that these words may he construed asa 
threat, the threat to come under section 24, tvidence Act, must be 
sufficient to give the accused grounds for supposing that by making 
the confession he would gain an advantage. The age, experience, 
intelligence, and character of the accused must be taken into consi- 

-deration. Here the accused was an educated man of mature age, who 
had held responsible positions in the Postal Department for eleven 
years. Though the language used, interpreting it in the light most 
favourable to the accused, might be considered sufficient to overcome 
the mind of an uneducated and inexperienced boy, yet I have no hesj- 
tation in holding that it was not sufficient to overcome the mind of a 
man of the age, experience, education, and position of the accused, 
so as to induce him to make a confession which he must have well 
known would at the very least have led to his expulsion from Gov- 
ernment service. On these grounds-] must hold that the language 
used by the Subdivisional Magistrate, though very improper on his 
part, is not sufficient to invalidate the confession. ; 

The confession is to the effect that the parcel was not paid for and 
was opened by the postman Bagawandin while he (the Postmaster, 
accused), was in-his. private room ; that when he come out and found 
What had bern done, Bagawandin gave him a pair of shoes from the 
parcel, which he accepted. The matter was thus squared and no 
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action was taken by the Postmaster against his subordinate, the post- 
man for having opened a value payable. parcel. The evidence of T. 
K. Roy, the Inspector of Post Offices, shows that, when he arrived at 
Pinlebu after the fire, the Postmaster (accused) reported to him that 
the entire cash balance and a value payable parcel No. 356 (that is, 
the one in question) had been consumed in the fire. 

Against the accused Mukerjee therefore the evidence is— 


(1) His confession that he was accessory after the fact to the 
opening of the parcel, and that he accepted for himself 
part of the contents, 


(2) His extraordinary conduct, in his position as Postmaster, 
in not taking any action against his subordinate. 


(3) The fact that he reported to the Inspector of Post Offices 
that the parcel had been consumed in the fire. 


(4) The subsequent discovery of the contents of the parcel in 
the possession of Ugar Singh. 


{5) The statement of his fellow-accused Bagawandin implicat- 
ing him. : 
This evidence leaves absolutely no doubt that accused. Mukerjee has 
been rightly convicted. 


The sentences passed on accused Bagawandin, namely, one year’s 
xigorous imprisonment on the first charge, two years’ rigorous impri- 
sonment onthe second charge, and seven years’ transportation on the 
third charge, are, cqnsidering the very serious nature of the offences, 
appropriate. : OO 


The sentence passed on the accused.S, N. Mukerjee on the charge 
under section.409, Indian Penal Code, is three years’ rigorous impri- 
sonment. To determine whether this sentence is sufficient, it is 
necessary to consider the whole aspect ofthe case. Accused Mukerjee 
was the Postmaster and was in a position of trust. He conspired 
with his subordinate the postman and dishonestly converted to his 
own.use the contents of value payable parcel. On the same day he 
unnecessarily kept inthe Post Office in a wooden box a large sum of 
Government money which ought to have been in the custody of the 
Military Police, and also obtained and kept in the Post Officea large 
sum of money, a savings bank desposit made by the Jemadar: With 
all this money in an unsafe position in the.Post Office, he left the 
Post Office at night in charge of Bagawandin, who, according to his 
own statement, he knew to be dishonest, and went to a distant village 
to apwé. In consequence the Post Office was burned down by 
Bagawandin, and after the fire it was found that the money had dis- 
appeared. Admitting that there isno proof that accused Mukerjee 
took part himself either in burning the Post Office or in misappropri- 
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ating the money, these acts were a natural consequence of his con-, 
duct in conspiring with Bagawandin to steal a value payable parcel, 
which theft in the interests of both had to be concealed in some way, 
and of his conduct in unnecessarily on that very day depositing in an 
unsafe place in the. Post office a large sum of money. The conse- 
quences.must be considered in awarding the punishment, and under 
the circumstances,.1 consider that the punishment awarded is inade- 
quate. The.accused Mukerjee has been called on to show cause why 
the punishment should not be enhanced. He has shown cause by peti- 
tion. - He has advanced no reason for not enhancing the sentence, but 
has merely asked for a new trial. There are no grounds for ordering 
a new trial. 

In the case of appellant Bagawandin the appeal is dismissed, In 
the case of appellant S. N. Mukerjee the conviction is confirmed and 
the sentence is altered to rigorous imprisonment for seven years, to 
be commuted to transportation for a like period. 
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Before GD. Burgess, Esq., C81. 
NGA,SHWE TAT v. QUEEN-EMPRESS. 
Evidence Act 24, 24—Confessions to be of value as evidence should be free from 


reasonable. suspicion of corrupt influences, and require some kind of extrinsic 
corroboration: 


Evidence Act 24. Confession the making of which has been caused by any in- 
ducement, threat, or promise having reference to the charge against the -accused 
persen, proceeding from a person in authority and sufficient, in the opinion of the 
Court, to give the accused person grounds, which w' uld appear te him reasonable 
for supposing that by making it he would gain any advantage or avoid any evil of 
a temporal nature in reference tothe proceedings against him, irrelevant in cri- 
minal proceedings. Irregularities committed in the course of the’ proceedings in 
recording confessions and other matters. Need on the part of Magistrates record- 
ing a confession for strict compliance with the provisions of section 164, Code of 
Criminal Procedure, and for circumspection and the avoidence of action tending to 
create doubt or suspicion, Under ordinary circumstances a confession cannot be 
accepted as sufficient for a convictin unless it is supported by material facts estab- 
lished independently of the confession itself. Experience shows that unfounded 
confessions are not infrequently made from one motive or another natural to human- 
ity, and that consequently the Courts haveto be on their guard against being 
led astray by such deceptions. It is thereforethe practice in general to require 
some support for a confession, some corroboration from facts established outside of 
the confession, and reasonable consistency with the surrounding circumstances 
about which there is no doubt. . 

Facts said to have been discovered in consequence of information received from 
a person accused of an offence must be of a kind which such iniormation really 
helps to bring to light and which it would be difficult to find out otherwise before 
they can be treated as of any substantial probative value. ; 

THis appeal and the three following Nos. 21, 22, and 23 arise out 
of the same original case and have to be taken together. 

No one has appeared either for or against the appellants, 

The Sessions Judge has set out the circumstances of the case with 
his usual] clearness and helpful attention to logical sequence. 

It is shown by the evidence that the offence of dacoity was commit-_ 
ted and that the deceased husband of the prosecutrix Ma Po was kill- 
ed by the dacoits so that the commission of the offence of dacoity 
with murder as defined in section 396 of the Penal Code is established. 

Five persons were charged with the commission of the offence, but 
the alleged ring-leader Tha Dun San has been acquitted. 

As to the remaining four persons whd were accused the Court of 
Session says: “‘The convictions rest almost entirely on the confes- 
sions,” so that the case is of that class in which the difficulty is to 
‘know how far a man’s own word is to be taken against himself. The 
appellants have either told the truth and ‘disclosed actual misdoing 
on their part, or they have purposely misled the judicial tribunals 
before which they were brought into believing that they were telling 
a geninue story instead of a fictitious one, and if they have been 
wrongly convicted they have brought that disaster on their own heads. 
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It is hardly necessary to say, however, that experience shows that 
informed confessions are not infrequently made from one motive or 
another natural to humanity, and that consequently the Courts have 
to be on-their guard against being led astray by such deceptions. It 
is therefore the practice in general to require some support for a con- 
fessidu, gome corroboration from facts established outside of the con- 
fession, and, teasonable consistency with the surrounding circum- 
‘stances about which there is no doubt, and such ordinary tests must 
of course be applied in the present instance which does not differ from 
others in requirements of the sort. 

‘Fhere is, however, one rather remarkable thing inthis case, and 
that is that the appellants in their petitions of appeal do not so much 
as allude to their confessions, and this is of a piece with their conduct 
in the Court of Session at their trival where they not merely denied the 
truth of the statements recorded, but went the length of disputing that 
they had made any such statements at all. 

There have, no doubt, been plenty of irregularities committed in 
the course of the proctedings, but the notion that the accused never 
uttered the words that have been put down as coming from their 
mouths is too extravagent to be entertained, at least so far as the 
-Subdivisional Court is which the committal was made is concerned. 

But though a denial of this kind is singular, it cannot be treated as 
‘prejudicial to men of the ignorant class to which the accused belong. 

The dacoity took place on the 25th September. Two of the ac- 
cused, Shwe Tat and Pén Gywe, made their confessions on the 27th; 
the other two only inthe committing Court onthe 4th October. 
‘Neither of the confessions taken on the 27th September by the Town- 
ship Magistrate has been recorded in accordance with law, the full 
certificate required by section 164, Code of Criminal Procedure, having 
-been omitted in the form prescribed. The Township Magistrate was 
examined about the confession of Pén Gywe, but not about that of 
Shwe Tat on this point, and in strictness the latter, it would seem, 
ought not to have been admitted in evidence. 

In respect of Shwe Tat’s confession the Magistraté acknowledges 
‘doing a strangething, Although, by his account, the man came for- 
ward with his story, the Magistrate did not then record it but sent 
him off to get certain peacock rupees supposed to have been taken in 
‘the dacoity, and the confession was not recorded til! about 10.0’clock 
at night. It is difficult to understand proceedings of this sort. 

Then it appears, furthermore, that the confession was elicited by 
‘inducements of one kind or another. Shwe Hmwe, the gth witness 
for the prosecution, who was at the bottom of the matter, makes the 
-admission: “The Myoék told me that it was usualto give rewards 
“and I told Shwe Tat that it was usual to make people witnesses for 
“Government.” The committal proceedings exhibit admissions by 


Noa Suwes Tar 
a. 
QUEEN-EMPRESS. - 


Shwe Hmwe more compromising still, and he should have been . 


‘questioned about them and, if necessary, they should have been 


Nos Sawe Tat 
v. 
OvLen-EMPREssS. 


154 UPPER BURMA RULINGS. [1897—- 





Evidence—24, 27. 





brought on the trial record in the interests of justice. As the origin 
of these inducements was thus with the Magistrate, the admissibility 
of the subsequent confession would be a question under'section 24 of 
the Evidence Act, but even if the confessioh be admissible; what value 
can be attached to it when made under such circumstances? But the 
objections to the confession do not stop here. It is proved by the 
evidence for the defence and for the prosecution that Shwe Tat and Pén 
Gywé were taken bound outside the village and kept there for 
some time by the Head Constable and police till they were interrupted: 


_by Nga Kaya, 11th witness for the prosecution. Shwe Tat: and Pén 


Gywe allege ill-treatment by the police on this occasion, and their 
assertions are supported, to the extent at least of grave suspicion, by 
this unnecessary and unexplained action of the police. 

The above grounds arereally cnough for refusing to accept as 
voluntary and credible the confess‘ons of Shwe Tat and Pén Gywe- 
and if they are not received, the late and meagre statements of the 
other accused Po Sin and Tun Baw, which followed them at the com- 
mittal, fall to the ground at the sametime. But this is by no means 


all. 


The attempt to prop up Shwe Tat’s confession by the production of 
peacock rupees was not only childish but served to defeat its own 
object. 7 * 

Conceive the absurdity of getting him first to give up two such 
rupees and some time aiter six. What possible reason could there be 
for not surrendering them all at once? Peacock rupees can be ‘no- 
great rarity in the land of their birth; and moreover it is in evidence 
that Shwe Hmwe was provided with a good stock. Another glaring 
difficulty occurs in the fact that although ten peacock rupees were 
taken, the confessions mention only eight, and that all these are repre- 
sented as going to one man of the band alone, and the other three Bri-- 
tish rupees as going to another, leaving three of the robbers without 
any share at all. ; 

A pair of earrings were stolen, anda genuine piece of evidence could 
have been put in by their production, but they are not fotthcoming. 

The Court of Sessionhas rightly rejected the evidence of the 7th 
witness Tha Gaung, who speaks to four of the accused leaving the 
village at night. There are several more reasons than those stated for 
not believing a word that he said. 

As to Shwe Tat being absent from his village the evidence is not 
satisfactory and his contradicted by that for the defence. Here again 
it is Shwe Hmwe who is the moving spirit, and he is quite untrust- 
worthy, besides which there was,no adequate reason for looking for 
Shwe Tat that night, . 

It is superfluous to mention other matters in reality, but I cannot 
pass over in silence the circumstances that there is a stumbling block 
at the threshold of the confessions in the finding that the charge against 
Tha Dun San is not proved, for if he was not concerned, what becomes 
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of the whole story that when all the people of the surrounding villages 
were paraded for inspection, the prosecutrix Ma Po picked out Tha 
Dun San and two other men as being three of the dacoits and passed 
over the four appellants’;;. and that with the ioot-prints of the dacoits 
before them the-police deliberately abstained from making acomparison 
between:them and the foot-prints of these accused. 

The Magistrate, ‘ the police, and the accused among them have 
managed completely to make the discovery of the truth as near as 
possible an impragticable task, at least on present materials. 

The confessions of the accused appellants, anyhow, are not only 
uncorroborated, but are inconsistent with the proved facts of the case, 
and. cannot be relied or acted upon. ° 

The conviction and sentence must .therefore be reserved in respect 
of each appellant. 


Nea Sawe Tat 
. Uw, 
Quernx-Emprsss.. 
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Criminal Revision FS 
- ;' 
oe of Before H. Thirkell White, Esq., €.1.8. 
September QUEEN-EMPRESS wv. NGA THET. 
aqgth. Mr. H. M. Litter, Government Prosecutor for the Crown. 


Confession to a poiice-officer of having given false information cannot be proved 
against person making it charged under section 182 or section 211, Indian Penal 
Code. 


The accused, Nga Thet, reported to the police that one Nga Pwin had pawned 
a boat which he, Nga Thet, bad entrusted to him on hire, the facts stated disclos- 
ing the commission of the offence of criminal misappropriation, The next day he 
told the police that his report was incorrect and that he had given permission to 
Nga Pwin to pawn the boat. The proceedings’ against Nga Pwin were accord- 
ingly abandoned anda complaint was laid against Nga Thet of giving false in- 
formation; he was tried and convicted under section 182, Indian Penal Code, The 
original information laid by Nga Po Thet at the police-station was not produced, 
but a Sergeant of police was allowed to give oral evidence ofits terms. Thesecond 
statement made to the police, to tne effect that the information originally given by 
him was false, was admitted in evidence against the accused. 

Aeld—that proceedings against the accused should have been taken under sec- 
tion 211, Indian Penal Code, and not.section 182, Indian Penal Code. 

Held also—that the information given by the accused could be proved only by 
production of the document itself or a certified copy. 

Held also—that the accused’s second statement was a confession, and that being” 
made to a police-officer it was inadmissible under section 25 of the Evidence Act. 

Reference :-- 
:, Upper Burma Rulings, 1892—96, page 24. 


THe accused, Nga Thet, is said to have reported to the police that 
one Nga Pwin had pawned a boat which hey Nga Thet, had entrusted 
to him on hire, the facts stated disclosing. the commission of the off- 
ence of criminal misappropriation. Next day he is said to have told 
the police that this report was incorrect and that he had given per- 
mission to Nga Pwin to‘pawn the boat. The proceedings against Nga 
Pwin were accordingly abandoned and acomplaint was laid against 
Nga Thet of giving false information ; he has been tried and convicted 
of an offence under section 182, Indian Penal Code, and has been fined 
Rs. 25. The case was brought to my notice by the District Magistrate 
who considered the sentence inadequate. On perusal of the record it 
appeared that there were several points for consideration. I have had 
the advantage of hearingthe argument of the learned Government 
Prosecutor on these points. 

In the first place, the proceedings against the accused should have’ 
been taken under section 211, Indian Penal Code, not under section 182. 
If his first xéport was wilfully false, Nga Thet falsely charged Nga 
Pwin with having committed the offence of criminal misappropriation 
and this is the offence for which he should have been tried. There is 
a common tendency to bring prosecutions of this kind under section 
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182 rather than under section 211, But the procedure is incorrect and 
open to objection because it obscures the real issue and because it is 
irregular, as has often been pointed out, to prosecute for a minor off- 
ence when the facts disclose an offence of more gravity. 

In the next place, the fact that Nga Thet gave any information to 
the police was not proved. Under section 154, Code of Criminal Pro- 
cedure, the information given by Nga Thet had to be reduced to writ- 
ing. The information was therefore a matter required by law to be 
reduced to the form of a document; and under section 91 of the Evi- 
dence Act no evidence could be given in proof of the terms of such 
matter except the document itself or secondary evidence when admis- 
sible. It has been held in the case of Abdul Rahman* hat the record 
of information made under section 154, Code of Criminal Procedure, is 
a public document and that a certified copy of itmay be produced in 
proof of its contents. But it is clear that either the original or a cer- 
tified copy must be produced and that the information cannot be prov- 
ed by oral evidence. In this case, for some reasons not explained, the 
record of the information was not produced, but a Sergeant of Police 
‘was allowed to give oral evidence of the terms of Nga Thet’s informa- 
tion, ' The result is that the Magistrate had no evidence before him 
of the terms of the information. ‘The utmost that the Sergeant could 
say was that Nga ‘lhet came to the station and gave some informa- 
tion. It has heen suggested, though the Government Prosecutor was 
unable to support the suggestion, that this is a mere irregularity of 
procedure which is covered by section XV ofthe Schedule to the 
‘Criminal Justice Regulation. 1am unable to accept the suggestion. 
Section 167 of the Evidence Act declares that the improper admission 


of evidence shall not be ground for a new trial, etc., if there is other: 


sufficient evidence to justify the decision. Butclearly in this case there 
was no other evidence whatever to prove the essential matter, namely 
the substance of Nga Thet’s information. It is obvious thata decision 
-cannot be sustained when there is no evidence in support of the charge. 
‘On this ground alone the conviction must be reversed. 

The next point which has been considered is the admissibility cf 
Nga Thet’s second statement that the information which be gave ori- 
ginally was false. I cannot help thinking that this statement is a con- 
fession; and that, being made toa Police Officer, it is inadmissible 
under section 25 of the Evidence Act. There has been some discus- 
sion as to the distinction between confessions and admissions and as 
to whether section 25 of the Evidence Act refers to. confessions made to 
a Police Officer by a person who is not yet accused of any offence, 
‘As regards the distinction between admissions and confessions the 
matter seems to me to be free from much doubt or difficulty. The 
section does not exclude statements or admissions of fact made to a 
Police Officer provided that they donot amount to admissions or 


* 1, Upper Burma Rulings, 1892—96, page 24. 
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confessions of culpability. Thus, in the case of a man accused of mur- 


’ der [ think no doubt that if the accused said: ‘ The deceased broke 


into my house and attacked me with a sword and I killed him in self 
defence,” this statement, though an admission of fact, could not be re- 
garded in any way as an admission or confession of guilt, but as an ex- 
culpatory statement ; it would therefore be admissible though made to a 
Police Officer. But, subject to the proviso in section 27 of the Act, if 
the statement amounts to a confession of guilt it is inadmissible. I do 
not understand that any view inconsistent with this view has been 
taken in any of the cases which has been-cited. The word “ confes- 
sion” is not defined in the Evidence Act. It must be taken as used 
in its ordinary signification, that is, as meaning an admission of guilt. 

As regards the question whether section 25 of the Evidence Act ap- 
plies to confessions made by a person before he is accused of an 
offence, I think there canbe no possible doubt. The test is the position 
of the person alleged to have made the confession at the time when it 
is proposed to prove it, not his position at the time when he is alleged 
to have made it. . There is no warrant in section 25 of the Evidence 
Act nor is there authority for any other construction of the section. 

It has also been suggested that in this cage the confession is admis- 
sible under section 27 of the Evidence Act, as in consequence of the 
information given by the accused it was discovered that he had com- 
mitted an offence under section 182, Indian Penal Code. ~The learned 
Government Prosecutor has been unable to argue in support of this 
position. I think it is obviously untenable. If that were the meaning 
of section 27, the statement: ‘I murdered A” would be admissible 
on the ground that the fact that the accused was guilty of the murder 
of A was thereby discovered. It is plain that the proviso cannot be 
so far reaching as this. 

For these reasons | am of opinion that the second statement alleged 
to have been made by Nga Thet to the police was a confession of an 
offence under section 211, Indian Penal Code, and was therefore ex- 
cluded by section 25 of the Evidence Act. ; 

On both grounds, therefore, namely, because there was no evidence 
in support of the charge, and because even if the fact that Nga Thet 
gave information had been proved there was not sufficient evidence to 
show that it was false,the conviction is not sustainable. { therefore 
reverse the conviction and sentence and direct that the fine be refund- 


ed to Nga Thet. In all the circumstances of the case, I do not think 


it necessary to authorize or direct a retrial. 
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Before G. D. Burgess, Esq. CS.1, 


Criminal Revision 


NGA THIN GY1 +. QUEEN-EMPRESS., No. 667 of 
897. 
Evidence Act, 3o-~Penal Code, 380—Theft, Conviction without evidence. Subp 
The accused in this case was found guilty under section 380, Penal Code, by ie 
the Subdivisional Magistrate and ‘sentenced to two years’ rigorous imprisonment. : 


On appeal, the Court of Session confirmed the conviction, but reduced the sentence 
1o one year’s imprisonment, 


The reasons given by the Magistrate for convicting were as follows :—“ Maung 
Nyo, complainant, states: On the night of the 7th waxing Tawodwe Maung Thin 
(applicant in revision) and Shwe Din visited his house, and during the night pro- 
perty to the value of Rs. 350 was stolen from his house. Some eight days aiter- 
-wards compiainant heard his trousersand paso had beenseenin a house of 
Kékkozwa; he gave the information to the guard and some time afterwards was 
called there and shown the exhibits tm this case, and recognized the articles as being 
those which were stolen from his house on the night aforementioned. 


“The second witness is the Sergeant of Police who held enquiries into this case 
and Po Kan informed him he bought from Maung Kya Byua pair of silk 
trousers, one silk paso, and one flannel coat for Rs. 6-8-0. Articles, Exhibits Nos. 2, 
6, 7, and 8, were then given up by Po Kan. 


“ Maung Kya Byu was then arrested and examined and he stated Maung Thin 
and Shwe Din had given Nga Kya Byu, Nga Kya Gyi, Nga Hman, and Nga 
Po, and it was divided up as follews: Nga Hman (since dead) got one black paso, 
one silk paso, and_one pair scissors ; Nga Kya Gyi got one coat, one flannel coat, 
and Rs, 2; Nga Po got a silk coat; and he, Nga Kya Byu, got one ruby ring, silk 
paso, silk trousers, and flannel coat. Nga Kya Gyi was then arrested, and his 
wife gave up onecotton and flannel coat. Theseare exhibits Nos.4and5. Maung 
Shwe Din, who committed this theft with Maung Thin Gyi, cannot be found. 

Ps Es i * * 


“lhe tenth witness saw Maung Thin and another man at 11 P.M. on the night of 
the theft at the south-east corner of Maung Nyo’s house. This witness was within 
ten paces of them and did not speak to them. The eleventh witness states he met 
Maune Thin and Shwe Din near Maung Nvo’s house about midnight and passed 
within three paces of him, and remembers distinguishing him as it was not very 
dark. ; 


Po we 2 
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“The second accused, Nga Kya Byu, states he was on his way to Kékkogwa 
and passing the burying-ground he met Maung Thin and Shwe Din. Shwe Din 
gave Maung Hman a bundle of clothes and this was divided upon the road between 
Nga Kya, Nga Hman, and this accused, Nga Kya, and then went to his village, 
and this accused and Nga Hmanreturnedto Kékkogwa. Thé reason these articles 
were given Maung man was because he is a great friend of Shwe Din’s. ‘This 
witness (accused) now states he made a mistake ; it was Maung Po and not Maung. 
es that was wich Shwe Vin; Maung Po being the informer they have a down on 

im, 

“ The third accused makes a similar statement to the second accused, and states. 

it was Maung Po and Shwe Din who were breaking up the box in the grave-yard. 
cg * * % * 


“From the confession of Nga Kya it willbe seen he stated Nga Thin Gyi and. 
Shwe Din were the parties who broke open the box and gave out thearticles, He. 
told this same story when he was arrested to the Sergeant of Police... Rupees 53 
was found in Maung Thin Gyi’s house which has not-been accounted for. Maung. 
Thin and Shwe Din paid Maung Nyoa visit that evening, and the tenth and 
eleventh witnesses saw those two at very late and unusual nour and hovering round 
Maung Nyo’s house. I consider these facts sufficient proof thar Maung Shwe Din. 
and Maung Thin Gyi committed this theft. Icanno.for a moment credit state- 
ments of these witnesses for defence, they are at so great variance on points of what 
happened on dates immediately preceding and following this date which they have 
fixed so well. [ think the evidence in this case shows Maung Thin and Shwe Din 
committed the theft they evidently gut the valuables and divided the clothing up- 
amongst Maung Hman dead and the two Nga Kya’s, second and third accused. 

a # % % wf 


“ The second and third accused state that they were unaware the property was. 
stolen, Can it be imagined that any property would be divided after the manner 
in which this was divided in a remote spot in the jungle at dead of night if it was 
honestly come by? I think not. Both these two accused have previous convictions: 
and are liable to enhanced punishment under section 75, Indian Penal Code,” 


The second and third accused were tried and convicted, under sections 414 and 411). 
Penal Code, respectively. 


Pointed out—That the Magistrate had convicted the applicant-accused without 
evidence, there being absolutely nothing against him except that he had visited 
prosecutor’s house as he was in the hapit of deing, and had been seen near it some 
hours before the theft. 


Any statement made against him by his fellow-accused before the trial (which 
svyouid not be evidence anyhow) had been withdrawn, and even if this had not been 
so, they were not under trial for the same offence and their statements would not. 
have been relevant. Conviction and sentence reversed. 
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The trial of this case is farfrom creditable to the Magistrate, who ie = ries 
is no tyro ofthe third class, just beginning his work on the Bench, Quezn~E press, 
but is a Subdivisional Magistrate of the first class, who has been exer- 
cising judicial powers for years. 

He has convicted the applicant-accused without evidence. 

The applicant-accused visited the prosecutor’s house, as he was in 
the habit of doing, on the night of the theft. 

He is said to have been seen near the house the same night by one 
witness about 11 o'clock, by another about 12. 

- Whether this was about the time of the visit or not does not ap- 
pear, but if the witnesses might properly be there at that time the 
accused might be at the same place at the same time with equal inno- 
cence. 

Evén this alleged circumstance, however, is contradicted by the 
evidence for the defence, which is that of several witnesses speaking 
to the same thing. : 

The matter is, however, of no consequence, as it proves nothing, 
The hour of the theft is given as about 3 A.M., and there is no neces- 
sary connection between the circumstances. 

The Magistrate had ne other evidence whatever to go upon, astound- 
ing as it may seem. 

Another accused in the case, Kya Byu, told the police a story 
about his getting with others part of the stolen property from apypli- 
cant. It was a cock and bull story, but even if it had been otherwise, 
it. was no evidence against accused, as it is necessary, but ought not 
to be, to point out. 

At the trial Kya Byu again mentioned accused Nga,Thin’s name 
at first, but corrected this at once and said, as the third, accused also 
did, that the man meant was not Nga Thin but Nga Po. 

Consequently there was nothing here either against applicant- 
accused. 

Even if Kya Byu had stuck to his story, however, it would not 
bave been evidence against applicant who was not being jointly tried. 
for the same offence but for a different one from Kya Byu. 

The other accused were old offenders, and a discerning Magistrate 
would immediately have seen through their device to fasten their: 
guilt on some one else even without the guidance of the rules of evi- 
dence. 

Indeed - nothing was wanted but common sense to burst the bub- 
ble. 

The miscarriage of justice in this case is apt to shake confidence 
in the Courts, both original and appellate, for the Court of Session 
while reducing the sentence, has maintained the baseless conviction 
in appeal. 

The conviction and sentence are reversed. 

Applicant-accused’s money, which was wrongly taken from’ him. 
and given to prosecutor, must be restored. 
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Before G. D. Burgess, Esq., CST. 


Criminal Revision 


No. 2098 of NGA PO KYA wv, QUEEN-EMPRESS. 
1897. Mr. Z. Mf, D’Silva and Mr. C. G. S. Pillay | Mr. 4. M. Litter, Government Pro- 
— —for appellant. secutor—for the Crown. 
Zz °° . 


——— Evidence Act, 59, 155, 165—Hvidence—Discrepancies trzn—Treatment of — 


Conviction under section 161, Penal Code, for taking illegal gratification. 

Discrepancies in evidence must be carefully considered and their effect allowed 
for, but when they can be fairly reconciled by explanation or naturally and reason- 
ably accounted for, evidence, otherwise trustworthy, cannot be put aside, although 
its value may be pro tanto impaired, solely because of their occurrence. 


Measure of punishment. 
Extracts from Fudgnent of Court of Sessions in appeal. 


In this case the appellant, Po Kyaw, who wasa Myoék in charge of the Ava 

- township in the Sagaing district, has been convicted under section 161, Indian Penal 

Code, of having accepted an illegal gratification from one Maung Po Tin, and has 
been sentenced to underyo rigorous imprisonment for six months and six days. 

‘The substance of the charge against the appellant is that, on the occurrence of 
a vacancy inthe thugyiship of Teda-u,he demanded asum of Rs. 700 from 
Maung Fo Tin in consideration of obtaining the appointment for him, and that 
he actually received Rs. soo and recommended Po ‘Tin for the post. The undis- 
puted facts of the case are that, on the 6th June 1896, the Deputy Commissioner of 
Sagaing ordered the transfer of Maung Sin, thugyi of Tada-u, to another village 
and directed the Subdivisional Officer, with the help of the Myodk, to hold an elec- 
tion with a view to the appointment of a successor, An election was held on 18th 

une 1896 and Po Tin obtained most votes He was duly recommended by the 
Avebi (appellant), and this recommendation was endorsed by the — Subdivisional 
Officer. The MyoSk’s report is not dated, but it was in the hands of the Subdivi- 
sional Officer on the 21st June 1896, and by him returned to the My 06k for submis- 
sion to the Deputy Commissioner on either the 21st or 22nd June. The report is said 
‘to have been approved by the Deputy Commissioner on the 23rd June As, however, 
the proposal to transfer Maung Sin and to revert the thugyi whom he displaced was 
not approved by the Commissioner, it turned out that there was no vacancy at 
Tadasu. The election and other proceedings became void and Po Tin did not 
receive the appointment. After this the Myéok made three reports unfavourable 
‘to Maung Sin, who had been transferred to a place called Zegyo. Finally, on ard 
December 1896, Po Tin filed a formal complaint before the Deputy Commissioner 
charging the Myoék (appellant) with receiving a bribe of Rs. 500, 

These are the undisputed facts. The case for the prosecution is that the ap- 
pellant sent for Po Tin and told him he would be made thugyiof Tada-u if he 
‘paid him the (Myodk) Rs. 700. Of this amount, Rs. 500 were to_ be paid on de- 
mand and the balance when Po Tin received his commission as thugyi. This is 
said to have happened in the waning of Nayén, that is, between the 26th May and 
the 8th or gth June 1896, The conversation took place in the house of the appel- 
lant, who was then living next to Po Tin. The latter was summoned to the house 
by a peon named Chit Pu. Po Tin collected the money and kept it by him. On 
a date which has nct been clearly established, but which the District Magistrate 
takes to be the 22nd June 1896, and which Po Tin says was a fortnight after the 
above conversation and in the waxing of ist Waso, that this,-between the roth and 
23rd June 1896, the appellant is said to have sent another peon named Nga Paw 
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to call Po Tin. It is alleged that Po ‘Tin went with Nga Paw and a man called 
Po Tin Gale to the appellant’s house and gave him the sum of Rs, 500 in ten roils of 
Rs. 50 each. The appellant, it should be noted, was then living in another house 
some 300 yards away from Po Tin. When the money was given, Nga Paw and Tin 
Gale were actually present, and two peons named Chit Pu and Nga Gyi were un- 
der the house and heard allthat passed. On receiving the money, the appellant 
is said to have shown Po Tin the report which he was submitting to the Deputy 
Commissioner, through the Subdivisional Officer, recommending him for the ap- 
pointment. 

In support of this case there is the direct evidence of Po Tin, Po Tin Gale, Nga 
Paw, Nga Chit Pu and Nga Gyi, who profess to have seen or heard the giving of 
the bribe. “fhere is also evidence, which has some bearing on the case, that Po 


Tin did raise a sum of Rs. 400 about the time of the election for the thagyiship of. 


Tada-u. Besides this, it has been shown that after the transfer of Maung Sin to 
Zegyo, the appellant sent in unfavourable reports about him. The inference is 
that he was exceedingly anxicusthat Maung Sin should be dismissed in order 
that there might be a vacancyfor Po‘lin. Finally, there is the evidence afforded by 
the alleged tampering with the appellant’s diary fur June 1896. The Magistrate 
believes that ar entry to the effect that the appellant reached Tada-u at midnight 
un 22nd June has been added to the diary for the purpose of showing that he 
could not have been in 1'da-u on the evening of that day, which seems most prob- 
ably to the day on which the bribe was given. 


On behalf of the appeliant the taking of the bribe is of course denied. Evidence 
has been produced that no visitors came to the Myodk’s house at night during the 
period within which the bribe must have been given. It is also alleged that the 
case has been got up by Maung Po, the Myoék’shead clerk, who had « grudge 
against the Myodk ; and by Maung Po Tin, in respect of whom the Myodk is said 
to have received information as to his complicity in a theft case ; and evidence has 
been given to support this allegation and to show that Maung Po and Pe Tin not 
only threatened the Myodk, but suborned some witnesses and tried to suborn others. 
Witnesses have been produced to prove that on the 22nd June the Myoék was 
kept back by a storm and that he was late in reaching Tada-u. There is also 
evidence that Po Tia admitted that be had Jost a large sum of money in gambling 
and that this was about the time of the alleged bribing. The fact that the wit- 
nesses for the prosecution have been unable to give the date on which .the bribe 
was given has been the subject of adverse comment; and serious discrepancies in 
the evidence of the witnesses for the prosecution have been pointed out as discredit- 
ing their testimony. There is also evidence that the appellant isa man of good 
character and believed to be trustworthy. ? 


The direct evidence of Po Tin and the other witnesses said to have been within 
sight and hearing at the time of the transaction may be examined first. If this 
evidence is to be believed, the case is fully established. Po Tin has told his story 
on three separate occasions ; twice to Colonel Butler, Deputy Commissioner of 
Sagaing, and once at the trial. It is admitted that there are dircrepancies between 
his statements at various times, The most important of these consists in the dif- 
ference between his two statements as to whether he told any one that the Myodk 
had demanded money, At first he said he told no one besides his wife; after 
wards he said that he had told his wife, his sister-in-law, and his aunt. 1 do not 
think there are any other discrepancies cf much importance or any which cannot 
be reasonably accounted for by the interval which elapsed between the record of 
the statements by the Deputy Commissioner of Sagaing and the trial at Ménywa. 
As between the évidence of Po Tin and that of the witnesses who corroborate him, 
the most striking inconsistency is that which concerns the date of the alleged brib- 
ng. It is very important to fix this date, and it proves to be a matter of great 
diffculty Po Tin says that he paid the money to the appellant three or four 
days after the election, which was on the 18th June 1896. This date is fixed 
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Nga Paw, who thinks that the election took piace onthe 17th June, says that the 
money was paid 25 or 30 days after that date. The difference is somewhat seri- 
ous ; but there are other indications of the date. Po Tin says that he began to 
collect money about 10 or 12 days after his first conversation with the Myodk, 
‘The order for an election of a thugyi is said to have reached the Myoék on the 8th 
June. The menth of Vayé2 ended ongth June. 't wasin Nayén that the Myook 
first spoke to Po Tin. He cannot have spoken to him before he knew there was to 
bea vacancy. Therefore he must have spoken to him either on the Sth or oth 
June. Ten days after that brings usto the roth June, on which.day Po Tin says 
he borrowed Rs. too from Nyo Gyi. The document on which this sum was bor- 
rowed has been produced (Exh:bit D D) and bears that date. It is not absolute- 
ly cértain, but I understand from Po Tin’s evidence that he got this money from 
Nyo Gyi before he sent to get the rest from Ma Gyi. Hedid not get any money 
from Ma Gyi, but he got some gold bangles, which he got pawned for Rs. 300, 
Now, it is said that when the bangles were gt from Ma Gyi, Po Tin’s brother 
Maung Hmin went to Mandalay to pawn them. and returned with Rs. 300 next 
day. Po Tin kept the money for two days under his pillow and then took it to the 
Myodk. It seems to me quite conceivable that the bangles were got from Ma Gyi 
on 19th June, and it is stated by Ma Le Nyo, Po Tin’s sister-in-law, that it was on 
the next day that Maung Hmin went to Mandalay. If this is so, then as he did not 
return tillthe 2ist, and asthe money was kept for two days at least after that it would 
seem that the 22nd could not have been the date on which the money was given 
(as alleged) to the appellant. But | am not sure that this is quite clear, If the 
money was brought from Mandalay on the morning of the 21st and paid out on 
the evening of the22nd, Po Tin might fairly say that he kept it for two days be- 
fore paying it away. It is even possible that the gold was obtained from Ma Gyi 
on the 18th and that Maung Hmin returned from Mandalay on the 2oth, as in that 
case the Rs. 309 would still nave been obtained after the Rs. 100 had been obtained 
from Nga Nyo Gyi. On careful examination, I cannot see that, so far, there is 
anything in the evidence of Po Tin and the story of the pawning of the gold in- 
consistent wit the supposition that the money was paid on the 22nd June 1896. It 
should be mentioned, however, that Maung Hmin says the money was raised 
some I5 days after the election. 


Po Tin’s evidence may be tested, and the date fixed, in another way. The elec- 
tion was held on the 18th June ; the Myodk’s report was in the hands of the Sub- 
divisional Officer on 2tst June and was by him returned to the Myodk for sub- 
mission to the Deputy Commissioner, to whom it is said to have been delivered on 
the 23rd June. It could therefore have been shown to Po Tin on the 22nd June or 
on the 21st, but it seems clear that the Myoék was not in Tada-u on the 21st June. 
The date must therefore apparently be the 22nd June. 


Extract fromthe Fudgment of the Court 
of First Instance, 


It might have been on the 22nd, as 
the Myoék had got the lists back from 
the Subdivisional Officer, but on look- 
ing at the diary, 1 see that an entry has 
been added, “ Arrived after midnight.” 
Why should this entry have been 
made unless it was to show that the 
Myoék was not at home at 8 P.M. when 
Po Tin says he saw him in his house. 1 
had no means of checking this at the 
time 1] wrote my judgment, but now that 
I have seen the Myodk’s travelling al- 
lowance bill for June I find that on the 
22nd June he left Ywathit at 9 a.m. 


and arrived at Tada-u, a distance of Io 
miles upstream, at 12 A.M, This was 
not checked either by the Subdivisional 
Officer or the Chief Clerk in the Deputy 
Commissioner’s office, but the Head 
Assistant in the Commissioner’s office 
noticed it and underlined it with pur- 
ple ink and in the margin wrote“ Noon.” 
Mr. Hill, the Subdivisional Officer, says 
it is almost impossible to go from Ywa- 
thit to Tada-u in 3 hours, as you are 
going against a strong current nearly 
the whole time, and the average time 
will be from six to seven hours, so that 
he must have arrived at Tada-u at about 
4e.m, On looking over this travelling 
allowance bill carefully, 1 find that on 
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the 26th June the Myodk left Tabé at 6 
P.M. and arrived at Tada-u at 10 PM., 
but from the diary I find he arrived at 
Tada-u before breakfast and then at- 
tended Court, so that I am afraid the 
travelling allowance bill is not to te 
relied on. 

There are several alterations and ad- 
ditions in the diary about which [ asked 
the accused. Take, for instance, that on 
the 2oth June. It wil be seen that the 
sentence “Rode to Mithwaydaik and 
slept there ” looks as if it had been add- 
ed. But the space between the first 
two lines of the 20th and the first line of 
the gist is greater than between any 
other two lines, and again it will be seen 
‘that the whole of the entry for the 2cth 
june has been written twice over the 
first two lines as well as the addition. 

The Myodk could not explain why 
this was done. lhe words “ Arrived at 
midnight ” on the 22nd instant look as if 
they had been written and , then blotted 
before the ink was dry and written over 
again to make it black, but the other 
entries on that day and on the 23rd 
have not been treated in that way. 

Great stress hasbeenlaidby the Ma- 
gistrate on the alterations which are 
supposed to have been made in the 
diary of the Myodk, It is to be re 
gretted that they were not noticed at an 
earlier stage of the proceedings and that 
the peons and other witnesses were not 
examined as to the Myodk’s miove- 
ments. The peons who are witnesses 
against the Myodk ought to have been 
able to say whether the Myodk had been 
on tour or had returned from tour on the 
day on which took place the transaction 
which they described. The diary of 
the Myoék has been produced for the 
period from 16th to goth June 1896. It 
.does seem as if entries for 20th, 22nd 
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and 23rd June had been altered, or at 
least written in after the rest of the 
diary. the entry of the 22nd June is 
the most important, asit states that the 
Myodk arrived at midnight ; and if this 
istrue,it is clear that he was not in 
‘Tada-u on the day which is most prob- 
ably the day on which the bribe (if 
given at all} was given to him. 

On another point Po Tin’s evidence 
may be tested. Hesays that about a 
month after he paid the money, he went 
and demanded its return; but the 
Mycék told him to wait as he had re- 
ported the thugyi, Maung Sin, for put- 
ting in his brother-in-law asaclerk. He 
went again, ten days later, and was told 
that the Myoék had reported Maung 
Sin for burking a theft case If these 
dates are at all accurate the evidence 
cannot be true, as itis certain that the 
two reports refer to were not made 
till September, more than two months 
after the giving of the bribe. Both the 
reports appear to have been made at 
about the same time, es the Subdivi- 
sional Officer’s remarks on them are 
dated 16th and 17th September 1896 
respectively. 

There is one more point in Po Tin’s 
evidence which requires comment. He 
says that the appellant, on receiving the 
bribe, showed him the report he was 
making on the election, But according 
to Mr. Hill’s evidence, the report was 
placed by him in a closed coyer and 
given to the Myodk to send to the De- 
puty Commissioner. If, therefore, the 
money was paid on 22nd June, as seems 
likely, either this statement is not true, 
or the document shown by the Myodk is 
a copy, or the Myoék opened the cover 
and took out the report. The -point is 
not of very great importance, but it 
should be considered for what it-may be 
worth, 


I turn now to the evidence of the witnesses who corroborate Po Tin, 
There is a man named Po Tin Gale, and there are three persons named Chit Pu, 


Mga Paw and Nga Gyi. 


The story told b 


these witnesses seems to be fairly 


-consistent, The only point on which two of them, Chit Pu and Nga Gyi, are direct- 
ly contradicted is as to the construction Of the platform under the house on which 
they were sitting or standing. They say that this platform was planked, while the 
house-owner says that the platform was originally of bamboo and was not planked 
till Wagaung last year, that is, till August or September 1896 (apparently he 
meant, second Waza, z.e., July-August; but in either case, he contradicts the 
evidence of the peons). ‘This is corroborated by the evidence of Kyin Mya, thir« 


teenth witness for defence. 
Po * * * * 
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The fact that Po Tin did raise Rs. 400 about the middle of June 1396 seems to 
be reasonably certain. There are some discrepancies in the evidence on this point, 
but I do not see any ground for doubting that the facts are substantially as stated 
by the prosecution. 

It is also clear that the Myoék did report ymfavourably of Maung Sin, the 
thugyi of ’ada-u, who had been transferred to Zegyo. Wesent in three reports 
after it had been decided that there was to be no vacancy in consequence of Manng 
Sin’s transfer. 

* * ¥ .o% we ; 

On a review of the case as a whole. 1 have the following remarks to make. A 
charge of this kind is very easy to make; it is net very easy to sustain, but it is 
exceedingly difficult to refure. The evidence of the giving of tle bribe in this case 
is direct and detailed. Apart from the story of the attempt by the Myodk to get 
up a case against the complainant, Maung Po Tin, there does not scem to be any 
reason why Po Tin should have wished to get the Myodk into trouble. He says 
he was not on bad terms with him, and this statement has not been contradicted. 
On the other hand, it may he said that there was no sufficient reason why the bribe 
should have been offered. Unless the election was fudged, |’o ‘Tin was the popu- 
lar candidate, and in all ways, npparently, suitable tor the appointment, But Po 
Tin may well have thought that it would be best to make things safe. Again, it 
does strike me as an extraordinary circumstance that the Myo6k should have taken 
a pribe in the’ open way in which he is said to have taken this money, in the pres- 
ence of two witnesses, neither af whom seems to have been in his cenfidence,~ It is 
also a very remarkable coincidence that Chit Pu and Nga Gyishould both have 
been under the Myodk’s house at the very moment when the bribe: was given. 
Their evidence is also discredited by the evidence about the platform under the 
house. But i do not think very much importance need be attached to this, The 
fact that Po Tin did raise Rs. 400 has a bearing in the case, though of course it 
does not conclusively prove that the money was required for the purpose of bribing 
the appellant. I do not attach much importance to the reports made by the 
Myoék against the thugy! Maung Sin. Heseemsto have had reason for them 
and to have been supported by the Subdivisional Officer. 

The evidence for the defence appears to me to be very unsatisfactory. 

i % * 1 it 

The addition to the diary under date z2nd June is a very suspicious circum- 
stance, and I agree with the Magistrate that the story of the jcurney to Tada-u 
and the occurrence of the storm does not appear worthy of credit, ‘The evidence of 
Ye Gyan and Paw Shun also appears to me to be of Iittle value. After the most 
careful and anxious consideration I have come to the conclusion that the case 
against the appellant has been established beyond reasonable doubt. Without 
being entirely satisfied as to.the evidence of the three peons, I am of opinion that 
the balance’of probability is in favour of the substantial truth of Po Tin’s story. 
{ donot think that sufficient cause has been shown why Po Tin should make up 
this story if it was not true, get it supported by so many witnesses, and strengthen 
it by the fact that he raised money at the time of the alleged gift to the appellant. 
The only points against the acceptance of Po Tin’s evidence are the inherent im- 
probabilities. But these do not seem to me to be sufficient to justify its rejection. 
i think, also, that the appellant has signally failed to rebut the case for the prose- 
cution, and | cannot help attaching weight to the alteration in the diary, which 
seems certainly to have been effected, and to the improbable nature of a good deal 
of the evidence for the defence. 

For these reasons [ see no reason to differ from the conclusion of the Magistrate. 
The sentence is certainly not unduly severe. 1 dismiss the appeal. . 


ORDERS IN REVISION. 


-Tue applicant for revision in this case has been convicted under 
section 161 of the Penal Code for taking an illegal gratification as a 
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public servant and has received a sentence of six months and six 


days’ rigorous imprisonment. 
The addition of six days to six months has been made for the pur- 


pose of removingabar to appeal. 
‘The accused has appealed, and his appeal has been dismissed by 


the Court of Session. 

Both that Court and the District Magistrate who tried the case 
have gone into it fully, thoroughly, and carefully. 

No question of law has arisen, and the only question has been the 
question of fact whether the accused did the act constituting the 
offence punishable under the section ofthe Penal Code under which 
he was charged. , 

The propriety of the sentence has not been challenged, and the 
application for revision is confined to objection to the soundness of 
the conviction. 

The sentence passed upon the applicant-accused at first was not 
open to appeal; he applied in revision, and the difficully was removed 
by an exercise of the jurisdiction of this Court, somewhat exceptional, 
but proper under the circumstances, as the difficulty was due to a 
mistake of the convicting Magistrate. 

A retria} having been ordered, a sentence was imposed against which 
an appeal lay to the Court of Session, As the Sessions Judge had 


Nea Po Kyaw 


v. 
QuEENeEMPRESS, 


had some concern with the preliminary departmental enguiry into 


accused’s conduct, motion was made, at the instance of the Local 
Government, for the'transfer of the appeal preferred by accused to 
the High Court. The accused then represented that if the appeal 
were heard here and were decided against him, he would be unable to 
apply in revision, as he would otherwise be at liberty todo. The appeal 
was accordingly transferred to another Court of Session. And now this 
application for revision is made, and I have gone through the pro- 
ceedings, which, though they have been more than once before me for 
reference, are new to me as a whole, the perusal taking the best part 


of a day, 
The applicant-accused has thus enjoyed every sort of advantage 
. and much more than he had.any claim to. 

By the common law every man accused of an offence can claim and 
is entitled to a fair and impartial trial, but nothing more. He has no 
right of appeal, unless the Legislature chooses to confer it by statute; 
much less has he a claim to anything beyond an appeal. 

The principles which guide a Superior Court in respect of the exer- 
cise of its special powers of revision have been pointed out more than 

‘once and need not be repeated. A second appeal on the facts is not 
admissible, and no evasion of the plain provisions and distinct direc- 
tions of the law can for one moment be permitted, 

At the same time this Court has never, I am certain, hesitated 
in the past, and would never, Iam equally convinced, hesitate jn 
the future, to exercise any power it possesses, notwithstanding any 
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apparent difficulty arising from mere technicalities immaterial to the 
merits, for the purpose of righting a wrong or preventing the small- 
est substantial miscarriage of justice. 

The objections taken in this case to the findings of fact of the 
Courts below, both in the application for revision andin the argument 
at the hearing, are of asomewhat general character, and the learned 
Government Prosecutor for the Crown has complained with some 
reason of the difficulty of discovering any definite point which has not 
already been fully discussed and considered in appeal, a difficulty in 
which the Court has shared as was indicated at the hearing. 

After the conclusion of the hearing cne of the learned Advocates for 
applicant was, at his own request, further heard in the matter, with 
the consent and in the presence of the Government Prosecutor. 

The objection resolve themselves into this, that it was wrong to 
convict in the face of the improbability of the story for the prosecu- 
tion and the discrepancies in the statements of the witnesses by 
which it was supported, and of the evidence for the defence. 

As to the latter, it may be said at once that such portion of it as was 
directed towards showing the existence of a conspiracy to bring a. 
false charge against the accused, and towards discrediting the com- 
plainant and his witnesses, was beneath serious notice and could im- 
pose upon no one but a tyro in judicial investigation and in the ways 
and methods of Burman perjurers. 

Regarding the discrepancies, many are such as it would be childish 
to pay any attention to. Those that are of avy relevancy or import- 
ance relate to dates, and for the most part appear to be of a kind to 
been expected from witnesses who are speaking of events a consider- 
able time—nine or ten menths in this instance—after their occur- 
rence. 

If any fair-minded; and unprejudiced man wil test his own re- 
collection of dates of which he has not mace a note, or which he has 
had no special reason for fixing in his memory, he will be obliged to 
acknowledge thefextreme difficulty, if not the impossibility, of preci- 
sion. 

With Burmese witnesses the difficulty becomes an impossibility 
almost inevitably. That the witnesses here haye not attempted . to 
be more precise than they have been isa point in their favour. In 
false cases it is usual to find a cut-and-drv date fixed upon, and noth- 
ing could have been easier than to have selected that plan in the pres- 
ent proceedings. 

There is, however, one point with respect to dates which is of real 
importance, and it is the only point for the sake of which it has been 
worth while to take the trouble which has been taken with this case. 

The credibility of the complainant’s story that he paid a bribe of 
Rs. 500 to the accused depends upon his having possession of that 
sum at the time when the money must have been given if it was given. 
at all. 
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The complainant acknowledges that he had the command of no 
more than a hundred rupees to begin with. It is proved that he raised 
a further sum of Rs. goo, but did he obtain this balance within the 
time within which the bribe must have been given? This is doubt- 
less a crucial test. 

It is assumed for the defence that the money could have been 
given on no date but the night of the 22nd June; at least that appears 
to be so from the last contention urged. 

it does not seem quite certain that this restriction is absolutely re- 
quired, but let it be assumed that it is. 

Of the amount wanted, Ks. 100 was obtained by a mortgage, the 
fone relating to which bears a date corresponding with the 19th 

une. 

The remaining Rs. 300 was raised in Mandalay, where the witness 
sént for the money slept one night. This was after the borrowing of 
the Rs. 100 and there was a night lost before starting for Mandalay. 
Complainant kept the whole of the money for two nights before giving 
it to accused, and therefore, runs the argument for the defence, his- 
tory cannot be true. 

But this contention is unsound. There is no absolu'e difficulty in 
the matter at all. It can be explained in several ways, and it is of no 
consequence which is the correct explanation. 

According to the record, complainant did not say positively that 
he had the money for two nights. What he did say was—page 14— 
“T had the Rs. 500 for about two nights.” Under any circumstances 
he could have had the money on the night of the 21st June, and he 
may have counted the 22nd as another night. He may have got the 
Rs. roo before the bond was written on the stamped paper on the 
roth, a very common occurrence. The witness who fetched the money 
may have been in Mandalav onthe night of the 19th instead of the 
zoth, or there may be some other means of accounting for the time. 
Even if complainant were badgered into saying two nights’ interval 
for certain, allowance must be made for possible mistake or Japse of 
memory. If it is meant to maintain seriously that no such allowance 
ought to be made, I merely wender at such an argument aad have 
nothing to say to it. 

Another difficulty put forward is that complainant was shown the 
papers concerning his election as thugyi when he gave the bribe 
according to his own account, such papers having been before the 
night of the 22nd placed in an envelope by the Subdivisional Officer 
for despatch to the Deputy Commissioner. 

Far from being an objection, however, this very circumstance sup- 
plies strong corroboration of the truth of the stery for the prose- 
cution, It 1s possible that what complainant was shown was an office 
copy which he would not distinguish from the original. But no such 
supposition is required, because the papers were actually at that 
time in the hands of accused himself, and what obstacle would 
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the opening of a cover be to a man who wanted Rs. 500? Before 
conveying the papers to the Deputy Commissioner and losing control 
of the affair for ever, it would naturally be important to secure 
the money, bargained for, and therefore the evidence which goes to 
fix the night of the 22nd June for the transaction, receives incidentally 
confirmation stronger than the most elaborate designs could have 
devised. 

Having satisfied myself that this part of the evidence is consistent 
not only with possibility, but with probability, I need not in revision 
discuss other points in the case. 

The Courts below have not only taken fully into consideration the 
contradictions and discrepancies which appear to exist, but they have 
gone further and have, it would seem, supposed the possibility of dis- 
crepancy where there may have been none. In regard to the endeav- 
ours of accused, for instance, to make a vacancy for complainant 
when the first plan accidentally failed, it would appear that the com- 
plaints against another thugvi made for this purpose, although they 
did not reach the Deputy Commissioner till later than complainant’s 
statements would imply, had their origin much earlier, and that in 
reality the information which he says accused gave him on the subject 
goes to establish his veracity. 

With respect to the alleged improbability of the transaction, it 
has not been explained how accused could have acted with greater 
caution and cireumspection than he did. He was unaware of the 
presence of at least some of the witnesses, and if at the last moment 
he had turned round and rejected the tender of the bribe, he would 
have had to submit to two grave drawbacks—the danger of exposure 
and the loss of the money. 

That a man in accused’s position would forget his duty to the 
laws of his country and to himself as an honest man by doing as he 
is said to have done is unhappily a thing which is not unknown to 
experience. 

That the accused acted in this manner is a conclusion which, on the 
whole record of his trial, it was not only not unreasonable forthe 
Courts below to arrive at, but which it would be highly unreasonable 
for any Court not to come to. 

The question of the adequacy of the sentence passed has not been 
raised by the learned Government Prosecutor for the Crown or other- 
wise, and, considering the course of the case, I am not disposed now 
to go into it. 

But it is no doubt a somewhat lenient sentence even after reckon- 
ing its consequences. 

Ifa similar case of abuse of authority and breach of duty should 
come before this Court it would have to be carefully considered 
whether it should be allowed to leave it with so lenient a punishment 
as the present, 

The application for revision is dismissed. 
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Before G. D. Burgess, Esq., C.8.2. 
MIMYIT »v, QUEEN-EMPRESS. 


Euidence Act, s. 114. —Presumptions of existence of facts which the Couyvt thinks 
likely to have happened, regard being had to the Common course of natural 
events and human conduct—Presumptions arising from the relation of husband 
and wife jointly charged with being concerned in the commission of the same 
offence. Section g4—Ivrelevancy of fact of previous conviction. 


The two accused were husband and wife and both were in possession of the 
stolen property within such a short time of the theft as to raise the usual presump- 
tion against them of being concerned in such theft if they were unable to rebut it 
and they had done nothing to rebut it. 

Held,—that the general presumption is that a wife acts under the influence and 
contro! of her husband, and there was no reason to doubt the correctness of such an 
inference in the present case, but just the contrary. 


Under the law as it now stands, since amendment, in-section 54 of the Evidence 
Act, the fact that the first accused, the husband, had a bad character, owing to pre- 


vious conviction or otherwise, was irrelevent ; but the admissible evidence was amply - 


sufficient to fasten the guilt of principal offender, that is, of thief, upon the first 
accused. 


That being so, the guilt of the second accused, his wife, the appellant, must be 
confined to the cffence of assisting her husband by dishonest possession or dis- 
honest disposal of the stolen property under section 411 or section 414 of the Penal 

ode. 

APPEAL No. 16 by Nga Paik, the other accused in the case which 
has been presented but not yet admitted, may be taken into consi- 
deration at the same time as this appeal. 

The two accused are husband and wife, and both were in posses- 
sion of the stolen property, a carpet, within such a short time of the 
theft, a fortnight or three weeks perhaps, though it may have been 
less, as to raise the usual presumption against them of being concern- 
ed in such theft if they are unableto rebutit, and they have done 
nothing to rebut it beyond telling a story of the second accused taking 
the carpet in person from an unknown man, which is neither corrobo- 
rated nor intrinsically probable. Moreover, contradictory accounts 
have been given by accused of the way in which they acquired the 
carpet, and an attempt has been made to disguise the ownership by 
obliterating the name marked on it. 

It is quite obvious that both the accused were if possession of 
stolen property with knowledge of its character, and the only real 
question is, what share of guilt can properly be attributed to each. 

The District Magistrate has treated the first accused as the thief, 
and with perfect justness apparently. !t was he alone who is proved 
to have been first in possession of the carpet and to have disposed of 
it by using it to redeem a blanket; the carpet was large and pre- 
‘sumbaly heavy and on the occasion of thesecond pawning, was car- 
ried by first accused, so that it is more likely to have been stolen in the 
first instance by a man than a woman, and the first accused as the hus- 
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band of the second may reasonably be presumed to be the leader and 
controller in anything that might be done by him and his wife. The 
general presumption is that a wife acts under the influence and control 
of her husband, and there is no reason to doubt the correctness of such 
an inference in the present case, but just the contrary. 

Under the law as it now stands, since amendment, in section 54 of 
the Evidence Act, the fact that the accused hasa_ bad character, 
owing to previous conviction or otherwise, is irrelvent; but the ad- 
missible evidence is amply sufficient to fasten the guilt of principal 
offender upon the first accused Nga Paik. 

This being so, the guilt of the second accused-appellant Mi Myit is 
confined to the offence of dishonest possession or dishonest disposal 
of stolen property under section 411 or section 414 of the Penal Code. 
The appellant Mi Myit has been convicted under the latter section 
and correctly, whether section 411 is also applicable or not. For her 
offence she has been sentenced to one year’s rigorous imprisonment, 
and it is not clear that this is equally correct. The offence in itself 
was not a grave one; it was a first offence, and it was committed by a. 
young woman of 28 acting under the direction of her husband. The 
sentence therefore appears unduly severe, and it is accordingly re- 
duced to one of six months’ rigorous Imprisonment. 

‘The appeal of the other accused Nga Paik must be rejected as re- 


gards the conviction under sections #, Indian Penal Code, on the 


grounds set out above. 

As to the sentence oi seven years’ transportation, it is moderate 
enough for a man convicted thrice previcusly, one of the convictions 
being for robbery with a sentence of four years’ tigorous imprison- 
ment. It would have been better that first accused should have been 
committed for trial to the Court of Sessiou, and his appeal would now 
be admitted for the purpose of making an order to that effect if the 
present offence had been more serious. 

The District Magistrate has ordered the confiscation of the petti-. 
coat, which was part of the price given for the carpet at its second 
pawniny, and the crediting of the proceeds of sale to Government. 
The principle upon which this order has been made is not understood, 
the carpet having been recovered and restored to the owner, and should: 
be explained by report. 
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Before H, Thirkell Whzte, Esq., C.1.£. 
QUEEN-EMPRESS v. NGA TUN BAW arp Two oruers. 
Evidence 114, 133—Approver or accomplice—Evidence of —Corroboration. 

The ground of appeal in the case is that the convictions are based solely on the 
evidence of anaccomplice and on the confessions of accused persons tried at the 
same trial for the same offence. 

HAeld,—that, although under ordinary circumstances corroboration of an accom- 
plice must be afforded by independent evidence, the substantive rule of law is 
that a conviction is not illegal merely because it is based on the uncorrobcrated 
evidence of an accomplice. 

References— 
2t W.R, Cri. 69 —7o. 
Amir Ali and Weodroffe’s Law of Evidence, 808-9, 200 and 812. 
LL.R,, 9 All, 528, 554. 
* * * ® * 


JHE ground of appeal in the case of each of the three appeilants 
is that the convictions are based solely on the evidence of an accom- 
plice and on the confessions of accused persons tried at the same time 
for the same offence. It is urged that it is a settled rule of practice 
that the evidence of an approver of accomplice must be corroborated 
in material points by independent evidence. As against the three 
appellants there is the evidence of Ta i’o, who was granted a pardon 
under section 337, Code of Criminal Procedure, and this is -corroborat- 
ed only by the confessions of Nga Kaing and Nga Aung, two other 
persons tried at the same trial tor the same offence. It is no doubt 
a sound rule, in ordinary circumstances, that corroboration of an ac- 
complice must be afforded by independent evideuce. But the ruic is 
not without exceptions, “he substantive rule of law is that a ccnvic- 
tion is not illegal merely because it is based on the uncorroborated 
evidence of an accomplice (section 133, Evidence Act!. Asa matter 
of practice, the presumption which the Court is allowed to draw by the 
provisions of section 114 of the Evidence Act, namely, that an accom- 
plice is unworthy of credit unle.s he is corrohorated in material parti- 
culars, is usualiy drawn. But the sequel to the illustrations to sections 
114 clearly shows that the presumption is not necessarily bindirg and 
that in exceptional cases it does not arise. The effect cf these two 
sections has been stated as follows :— 

“On the whole the result (of these sections) appears to be that the legislature 
has laid it down as a maxim or rule of evidence resting on human experience that 
an accomplice is unworthy of credit against an accused person, 7.¢., so far as his. 
testimony implicatesan accused person, unless he is corrosorated in material 
particulars in respect of that person ; that it is the duty of the Court which in an 
particular.case hasto deal with an accomplice’s testimony to consider whether 
this maxim applies lo exclude that testimony or not; in other words, to consider 
whether the requisite corroboration is furnished by other evidence or facts proved. 
in the case, though at the same time the Court may rightly in exeeptzonal cases 
notwithstanding the maxim, and in the absence of this corroboration, give credit. 
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to the accomplice’s testimony against the accused, if it sees good reason for doing 
so upon grounds other than, so to speak, the personal corroboration.” (Queer- 
Empress y.Sadu Mundui. 2x W.R., Criminal 69, 70, cited in Messys. Amir Ali 
and Woodroffe’s Law of Evidence, pages 808-9. 

A similar rule was laid down by Sir John Edge in Queen-Empress 
v. Gobardian, 1.L.R., 9 All., 528, 554 (ctted, ibid., page Soy) in the 
following terms :— 

“ Although, asa general rule, it would be most unsafe to convict an accused 
person on the uncorrobarated evidence of an accomplice, such evidence must, like 
that of any other witness, be considered and weighed by the Judge, who, in doing 
so, should not overlook the position in which the accomplice at the time of giving 
his evidence may stand, and the motives which he may have tor stating what is 
false. If the ludge, after making due allowance for these considerations and the 
probabilities of the story comes to the conclusion that the evidence of the accom- 
plice, although uncorroborated, is true, and the evidence, if believed, establishes 
the guilt of the prisoner, it is his duty to convict.” 

It is therefore forthe Court to say in each case wherher the ac- 
complice’s evidence is to be betieved, bearing in mind the ordinary 
rule stated in illustration (4) of section 114, but not overlooking the 
remarks on that illustration which are, it need hardly be said, merely 
suggestive and not exhaustive, and the provisions of section 133 of the 
Evidence Act. It will not do, as has been observed, merely to state 
the ordinary rule formally for the sake of evading it On the other 
hand, it is clearly not the intention of the law that illustration (6) of 
section 134 should be treated as an invariable rule and that section 
133 should be a dead-letter. There is one other point which may be 
mentioned, It has been said that the evidence of one accomplice does 
not really corroborate that of avothcr accomplice, and that the! con- 
fession of an accused person taken into consideration under section 30 
of the Evidence Act should not be regarded as corroborative of the 
accomplice’s evidence {see remarks and cases cited at page 200 and 
page 812 of Messrs. Amir Ali and Woodroff’s Law of Evidence). 
But this must be taken as a general rule only and not as applicable 
in all'cases. A confession must be considered and the acccmplice’s- 
evidence must be weighed, and the Court cannot be prevented from 
taking into account their bearing on each other. 

In the present case, Tha Po, the accomplice, who was afterwards 
pardoned, made a full confession on 22nd May 1898. In this confes- 
sion he did not mention the three appellants, but he said that four 
men from Shwebe village, whose names he did not know, were among 
‘the dacoits. Nga Kaing, one of the accused in the case, is said to 
have been arrested on 22nd June 1898. His confession, implicating 
the three appellants, was recorded on the day ofhis arrest. From his 
confession it appears that, on the night preceding his arrest he had 
-slept in Tha Po’s house. It is also admitted that ‘Tha Po was not 
placed under arrest, though his confession was recorded as that of an 
accused person. Nga Kaing adhered to his confession at the trial a 
few days after his arrest. At the trial Nga Aung, another accused 
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person, also implicated the appellants. Tha Po gave evidence on oath 
and considerably amplified his first stalement. The fact that his evi- 
dence is much fuller than his confession does not seem to have attract- 
ed the Magistrate’s attention, nor does Tha Po seem to have been 


asked to explain the differences between the deposition and the con- 


fession, 

The District Magistrate has not given very sound reasons for con- 
sidering that the evidence of Tha Po and the confession of Nga Kaing 
do not require corroboration, or that they sufficiently corroborate each 
other. It is true that the a/zé7 set up by the appellants was net prov- 
ed; but this can hardly be considered sufficient to corroborate the 
tainted evidence against them. If it hac been-clear that the District 
Magistrate had attentively consivered in detail and compared the 
confessions of Nga Kaing and Tha Po and the latter’s deposition and 
had taken into account the possibility of collusion between them, and 
if the District Magistrate had given good reasons for thinking the 
accomplice’s statements wor thy of credit, I should not be prepared to 
dissent from his conclusion as regards the guilt of the appellants. 
As it is, | am unable to see that the: case is one which should form an 
exception tothe ordinary rule. I think there is a very reasonable 


doubt whether the three appellants were really concerned in the dacoity. 


of which they have been convicted. 1 therefore reverse the convic- 
tion of and sentences on Tha Zan, Po Kin, and Tun Baw, and direct 
that they be acquitted and released. 

* % “ 2k K 
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Before H. Thirkell White, £sg., C18. 
QUEEN-EMPRESS v NGA SWE. 


Evidence—Conviction on—of aman sent by Police Officer with marked money to 
purchase liquor. 


‘The accused was convicted on the evidence of a man who wassent by a Police 
Officer with marked money to purchase liquor. ‘he District Magistrate consider- 
ed that it was imporper to obtain convictions in this way and directed the discon- 
tinuance of the practice, 


Held—that a policeman or other person procuring an illegal sale of liquor to 
obtain a conviction is notan accomplice whose evidence, if uncorroborated, ought 
not to be accepted as sufficient for conviction. 


Reference— 
Printed Judgments, Lower Burma, 1897, page 365. 

IN this caSe the accused was convicted on the evidence of a man 
who was sent by a Police Officer with marked money to purchase 
liquor. The ce who tried the case reported the action of 
the police to the District Magistrate as he considered that the police 
and the witness had abetted the commission to the offence. The 
District Magistrate considered that it was improper to obtain convic- 
tions in this way and directed the discontinuance of. the practice. 
The Commissioner and Sessions Judge has referred to me the question 
whether the procedure of obtaining convictions by spies is improper 
and ought not to be followed, or whether the police should adopt the 
procedure in cases where illicit sale is suspected. 

_ All that it is necessary for me to say is that I concur in the view 
taken by the Special Court of Lower Burma in @astin’s * case in 
which it was held that a policeman or other person procuring an 
illegal sale of liquor to obtain a conviction is not an accomplice whose 
evidence, if uncorroborated, ought not to be accepted as sufficient 
for conviction. 

The propriety of the procedure is a question for consideration in 
each case on its merits, Asis pointed outin the judgment cited 
above, it is necessary to exercise great care in cases of this kind. A 
case has occurred within my knowledge in which the informer per- 
suaded a person in legal possession of excisable liquor to sel] him a 
small quantity, though the person persuaded was unwilling to do so 
and was not in the habit of selling liquor. The impropriety and 
illegality in such a case are obvious. But under proper safeguards, 
and with the exercise of due caution, I do not think that the procedure 
is open to valid objection. 





*P. J. L. B., 1897, page 365. 
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See also page 218. 

SECTIONS 3, 8a, and (59. See also page 31 
SECTIONS 25, 26 and 60. See also page 47. 
SECTIONS 57 and ror. See also page 31. 
SECTIONS 106 and 114. See also page 196. 


SecTion 114. See also pages 227 and 242. 
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Excise 21, 49, 59. 
Before H. Thirkell White, Esq., C.1.8. 
PIR MAHOMED, GAFUR axp M.S. WILKS »v. QUEEN-EMPRESS, 
Mr. R. C. ¥. Swinkoe—for applicants. Mr. A. 28. Litter, Government Pro- 
secutor—for the Crown. 
Meaning of the term “ dispose of” tn Excise Licuuse Form No. VII, 

The first accused was the holder of a license in Excise Korm No. VII for the 
retail vend of iermented liquor ina bar. The second accused was his servant in 
charge of the bar The third accused ordered beer and caused it to be given to 
the two soldiers by the barman {second accused), The first accused, the licensee, 
was at thetime on the premises and was cognizant of what occurred. The first 
and second accused were convicted under section a9 of the [Excise Act of selling 
fermented liquor without a license and thereby contravening secti-n 21 of the Act. 
The third accused was convicted of abeuting the commission of this offence. 

Held —that the licensee and his servant did nos “dispose of? the liquor to the 
European soldiers within the m:aning of the license. 

Held—that there was no breach of the license and no contravention of section 
21 of the Excise Act in the sale to the third accused. 

Reference--Maxwell on the Interpretation of Statutes, ‘I hird Edition, pages 
461— 476. 

THE applicant; Pir Mahomed, was the holder of a license, ia 
Form VII of the forms prescribed by the rules under the Excise Act, 
for the retail vend of fermented liquor in a bar. Gnfur was his servant 
in charge of the bar. Pir Mahomed and Gafur have been convicted 
under section 49 of the Excise Act, of selling fermented liquor without 
a liceuse and thereby contravening section 21 of the Act. Mr. Wilks 
has been convicted cf abetting the commission of this offence. Pir 
Mahomed and Gafur have also been convicted, under section 52 of the 
Excise Act, of having committed a breach of a condition of the license 
granted under that Act by keeping open the bar after the hour of 
midnight. 

So far as the charges of illicit sale are concerned, the facts are not 
disputed. The applicant, Witks, was in a billiard-room adjacent to 
and communicating with the bar kept by Pir Mahomed. Two European 
soldiers were also there. Wiiks ordered beer and causeil it to be 
given to the two soldiers by the barman, Gafur. Pir Mahomed was 
on the premises at the time and was cognizant of what occurred. Gafur 
at first declined to supply beer to the soldiers, but his objection was 
overruled by Mr. Wilks. 

On these facts the District Magistrate has held that there was a 
breach of section 49 of the Excise Act. The grounds of this opinion 
are stated as follows :— 





“ These facts seem to me to constitute a distinct breach of section 49 of the Excise 
Act. It is quite evident from the statements of Gafur and Pir Mahomed that they 
felt at the time that the supplying of the beer thus was not covered 'by their license. 
Condition V of the license is clear andthis was a very distinct indirect disposal of 
beer to European soldiers, even if the story of the accused is admittedly true, 
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“It is argued for the accused that ‘dispose’ must be taken to mean ‘ dispose of 
with some advantage to oneself’ and that here there was no such disposal by the 
licerise-holder ; but this interpretation can hardly stand as there are such things as 
disposition by gift pure and simple. The other point raised is that the disposal 
must have been by the licensee himself and that, if he had rightly under cover of his 
license disposed of liquor to Wilks who was legally entitled to beserved, its sub- 
sequent destination was no concern of the licensee. But it appears to me that it 
was, ard for this reason the words.‘ directly or indirectly ’ were inserted in Condition 
V. Both Gafur and Pir Mahomed were well aware at the time the beer was or- 
dered that Wilks intended it should be drunk by the soldiers and not himself; they 
knew they could not directly supply the soldiers, and it was evident from the objec- 
tion {o-serve raised at first that it was felt that this indirect method of supply 
was wrong.” 

For the applicants, it is argued that there was no breach of the Con- 
dition V of the license ; that there was no sale, directly or indirectly, 
to the soldiers; and that in the license the words ‘‘ dispose of’ must 
be taken to mean “ dispose of by way of sale or in some cognate man- 
ner,” or, if they have a wider meaning, that the condition is not in 
accordance with the Act. 

Section 49 of the Excise Act renders punishable any person who 
sells fermented liquor (to cite only so much of the section as applies to 
this case) in contravention of section 21 of the Act. Section 21 por- 
hibits sale except under, and in accordance with the terms of, a license 
granted under the Act. One of thé terms or conditions of the license 
in this case is that the licensee shall not knowingly sell or dispose of 
any liquor to any European soldier, either directly, or indirectly, under 
cover of the license. The District Magistrate’s view, as I understand 
it, is that the licensee in this case indirectly disposed of beer to Euro- 
pean soldiers by supplying them at Mr. Wilks’ request ; that in so 
doing he was acting otherwise than in accordance with terms of his 
license ; and that the sale which was an integral part of the transaction 
was therefore in contravention of section 21 of the Act. The chain of 
reasoning is not obvious at first sight ; but on careful analysis it seems. 
probable that the District Magistrate’s position is sustainable. [f the 
sale to Wilks had been a merely colourable transaction, and if Wilks 
had merely bought for, and asthe agent of, the soldiers, there would 
be no doubt of the illegality of the sale If, on the other hand, Wilks 
had’ called for a glass of beer for himself and then given it toasoldier, 
the licensee, when he sold the liquor, being ignorant of the purchaser's 
intention, there would obviously have been no offence. The present 
case is more complex. The licensee and the barman knew that the 
beer was to be supplied to the soldiers, If the supply to the soldiers 
was acontravention of the license, and if the condition thereby in- 
fringed is a legal one, | think the District Magistrate was right in 
holding that the sale was in contravention of section 21 of the Excise 
Act. [t was part of the transaction of disposal and cannot be sepa- 
rated from it. Although the learned Government Prosecutor felt him- 
self unable to support the conviction under section 49, ] am of opinion 
that the District Magistrate's view is correct and that, if his premises are 
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accepted, the conclusion which he draws is sound. It is urged that 
there was a breach of the license. If so, I think that the sale, which 
was an inseparable incident of the breach, was illegal. 

There remain the almost equally difficult questions whether the 
licensee in this case did dispose of liquor to European soldiers and, .if 
so, whether the condition of the license so interpreted is one which 
can legally be imposed. ‘The District Magistrate has construed the 
words “disposed of” as if they were equivalent to “supply.” He 
considers that a gift of liquor to a soldier would be a disposition with- 
in the meaning of the clause ; and the same position has been sustained 


‘in argument. On the other hand, it is contended that the words “ dis- 


ose of”? must be understood as being ejusdem generis with the word 
‘sell’? which immediately precedes them. The contention has been 
forcibly pressed by the learned advocate forthe applicants. It is urged 
that the expression “dispose of” must be understood to be an expan- 
sion or explanation of the term “sell,” introduced for the purpose of 
prohibiting transactions of the nature ofa sale though not ostensibly 
such, On this point reference has been made to Maxwell on the In- 
terpretation of Statutes (Third Edition)* from which the following 
passages may be cited :— 


“When two or more words, susceptible of analegous meaning, are coupled 
together, xoscuntur a@ socits, they are understood to be used in their cognate 
sense. They take, as it were, their colour from each other, that is, the more gene- 
ral is restricted to a sense analogous to the less general, * x * The 
Bankrupt Act, which makes a fraudulent ‘gift, delivery, or transfer’ of property 
an act of bankruptcy, includes only such deliveries or transfers as are of the nature 
of a gift ; that is, such only as alter the ownership of the property; but it does not 
include a delivery to a bailee for safe custody, m a * An Act which 
prohibits the ‘taking or destroying’ the spawn of fish would not include a 
‘taking’ of spawn for the purp:se of removing it to another bed; for the word 
‘destroying’ with which ‘taking’ is associated, indicates thatthe taking which 
is prohibited is dishonest or mischievous. And in an Act which made it penal to 
‘take or kill’ fish without the leave of the owners of the fishery, the same kind of 
‘taking ’ was similarly held to have been intended. An act which prohibits the 
‘having or keeving’ gunpowder does not apply toa person who ‘has’ gunpow- 
der for a merely temporary purpOse,as a carrier, the kind cf ‘having’ intended 
by the Act being explained by the word ‘ keeping’ with which it is associated. 

oe “ * a 


“It is, however, the use of a general word following one or more less general 
terms e7usdem generis which affords the most frequent illustration of the rule under 
considération. - ea € In the abstract, general words, like all others, 
receive their full and natural meaning. x te * But the general word 
which follows particular and specific words of the same nature as itself takes 
its meaning from them, and is presumed to be restricted te the same genus as those 
words, or, in other words, as comprehending only things of the same kind as those 
designated by them; unless, of course, there be something to show that a wider 
sense was intended. * * * . : 


Of course the restricted meaninz which primarily attaches to the general word 


.in such circumstances, is rejected when there are adequa:e grounds to show that it 


as not used inthe limited order of id2as to which its predecessors belong. If it 








*pages 461—476. 
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can be seen from a wider inspection of the scope of the legislation that the general Prr MAHOMED 
words, notwithstanding that they follow particular words, are nevertheless to be v. 
constructed generally, effect must be given to the intention of the Legislature as QuegN-EMPRESS. 
gathered from the targer survey.” 

The above rules of construction must, J think, be applied in deter- 
mining the intention of the framer of the condition in the license held 
by the first accused. The point for determination has not, so far as is 
known, been decided hitherto by this Court, though it has been on the 
verge of discussion more than once. In my opinion, after prolonged 
and careful consideration, the arguments on behalf of the applicants 
must prevail. I think it isin accordance with the ordinary rules of 
construction, as stated in the foregoing extracts, to hold that, in a con- 
dition which obviously deals with sale, the expression “ dispose of” 
refers and was intended to refer to a disposition of the nature of a sale. 
I can find nothing to indicate that a wider meaning was intended, If 
a wider meaning had been intended, it would have been easy to use 
the expression “ supply’ or some other unambiguous term. To apply 
the expression under discussion to gifts or other transfers not of the 
nature of a sale is, in my opinion, to strain the law. [I therefore con- 
clude that, in this case, the licensee and his servant did not “ dispose 
of? liquor to European soldiers within the meaning of the license. 
There was then no breach of the license and no contravention of sec- 
‘tion 21 of, the Excise Act inthe sale to Wilks. The fact that the 
licensee and his servant apprehended that they might be committing 
a breach of the license cannot affect the question. 

It is not necessary for me to decide the question whether the Chief 
‘Revenue Authority could legally impose on the licensee a condition 
prohibiting the supply of liquor otherwise than by way of sale. But 
as the point has been fully argued, I may say that, as at present ad- 
vised, | see no reason to think that such a condition would be invalid 
-or illegal. 

As regards the conviction for breach of license in keeping the bar 
Open after midnight, I sze no reason to interfere with the Magistrate’s 
finding. ‘The question is entirely one of fact and there was sufficient 
evidence to justify the conviction. The:e is nothing to show that the 
Magistrate took a perverse or unreasonable view, or that he failed to 
consider the evidence on both sides. 

The result is that the convictions uncer section 49 and sections 49 
and 59 of the Excise Act are reversed and that the fines imposed under 
those sections will be refunded to the three applicants The convic- 
tions under section 52 of the Excise Act will stand. 
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Before H. Thirkell White, Esq., €.1.6. 


AH HIN », QUEEN-EMPRESS. 
Mr, Z, M. D’Silva—for applicant. 


Excise 37, 41, §7.—Prosecution instituted on report of an Assistant Superintend- 
ent of Police empowered under sections 37 and 38, Excise Act. 


The conviction in the case was impugned— 
(i) on the ground that the Magistrate was not empowered to take cogniz- 
ance of the casein view of the provisions of section $7 of the Excise: 
Act, 1896 ; 
{ii) on the ground that the arrests were illegal. 


Heild—that under section 41 of the Excise Act the power to arrest includes the 
power to send the accused beforea Magistrate. Prosecutions can therefore be 
instituted on the report of an officer empowered under sections 37 and 38 in cases. 
in which he has arrested or caused the arrest of the accused. 

Held—also that an illegal arrest does not necessarily invalidate a trial. 


References, 


Printed eer Lower Burma, 1897, page 360. 
1, U.B.R., 1892—96, page too. 
THE conviction in this case is impugned— 
(i) on the ground that the Magistrate was not empowered to- 
take cognizance of the case, in view of the provisions 
of section 57 of the Excise Act, 1896; 


(ii) onthe ground that the arrests were illegal ; 
(ili} on the merits. 

The prosecution was instituted on the report of an Assistant Super- 
intendent of Police, who has the powers of an Excise Officer under 
sections 37 and 38 of the Excise Act (Finance and Commerce Depart- 
ment Notification No. 84, dated 16th October-1858). Under section. 
4x of the Act, the power to arrest includes the power to send the ac-’ 
cused before a Magistrate. An Assistant Superintendent of Police 
is therefore clearly an Excise Officer within the meaning of section 
57 of the Excise Act, and prosecutions can be instituted on his report, 
at least in cases in which he has arrested or caused the arrest of the 
accused. I think therefore that the prosecution in this case was re-~ 
gularly instituted, 

As regards the legality of the arrest, 1 understand that the arrest 
‘was effected by or in the presence and under the orders of the Assist- 
ant Superintendent of Police. Under section 37 of the Excise Act, 
an Excise Officer empowered thereunder can arrest a person engaged 
in the unlawful sale of spirit, &c, It is probable therefore that the 
arrest of the petitioner was not illegal. It seems, however, to have 
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been unnecessary. As was pointed out in Criminal Revision No. 1617 
of 1892 * ‘‘it seems generaliy a piece of needless severity to arrest a 
licensee at all.” But the illegality of the arrest, even if the arrest 
were held tobe illegal, would not affect the validity of the trial. 
There is no provision of law, so far as] am aware, which invalidates 
proceedings before a Court because the accused has been arrested 
illegally or irregularly. People who are illegally arrested have their 
remedy. They cannot plead the illegality of the arrest in bar of trial, 
‘still less after trial can they obtain the reversal of the conviction on 
this ground, For an analogous ruling reference may be made to the 
case of Taw Aung. 
On the merits, | have no doubt that the conviction was correct, 


*3,U. B.R., 1892~-96, page 100. 
TP. J. L. B., 1897, page 363. 
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E xcise—49. 


Before G. D. Burgess, Esq., €.S81. 


1, AHYU 
QUEEN-EMPRESS @. f 2. PrivaTe P. TIERNAY. 


Mr. H. M, Liitter, Government Prosecutor-—for the Crown, 


Excise Act, 5. 49—Sale of liquor in breach of license to European soldier—Abetment 
of sale—See Penal Code, s. 108—Sale to agent—Contract Act, ss. 230, 231, 
233. 

The first accused, the licensee of a liquor shop, was tried for sale of liquor in con- 
travention of the conditions of his license to a British soldier, and the latter was. 
tried for abetment of such sale. The purchase was effected through the agency 
of a Native of India employed by the soldier for the purpose. The condition of 
his license (Form V1), which the first accused was tried for breaking, was clause 
9, namely, “that he do not knowingly sell or dispose of any spirits or liquor to- 
any European soldier or any Burman, either directly or indirectly.” The first ac- 
cused was acquitted on the finding that he did not know the liquor sold was. 
intended for a European soldier. The soldier was, however, convicted of abetment 
of an illicit sale. 

Held—that it is only when the licensee kuows that the vendee isa European 
soldier or a Burman that he is forbidden to sell to him. Under the Contract Act 
there might be a sale to the agent of an undisclosed principal, as in this case, which 
would bring the licensee under the provisions of the clause, but for the presence: 
in it of the word ‘knowingly.’ But the soldier did not intend that the licensee 
should know that the sale was in reality to himself and not to the Native of India. 
On the contrary he meant to conceal this. 

Consequently neither was an offence committed by the licensee, nor was any 
abetment committed by the purchaser, inasmuch as the latter never tried, nor 
intended, to cause any offence whatever to be committed. 

Conviction and sentence quashed accordingly. 

Refevence.—1t U.B.R. 1892-96, p. 105. 


IN this case the convicting Magistrate was called upon for report 


in the following order passed by the Officiating Judicial Commissioner,. 
Mr. Justice Copleston :— 


«The police arrested Ahyu, the licensee of a liquor shop, and sent him up for 
trial on a charge of selling liquor to an European soldier contrary to the terms of 
his license. The Magistrate issued a summgns to the private soldier concerned 
under section 49, Excise Act, tor abetment of illicit sale of spirits, Both persons 
were charged. 

* The soldier stated that he sent a Native te buy the liquor, giving him Rs. 1-8-0, 
apparently the price of the liquor. The Magistrate found that the licensee Ahyu 
committed no offence as he did not know the liqucr was for an European soldier. 

“2, He adds “——--~however abetted the cffence of knowingly selling though. 
it was not committed.’ This conviction appears erroneous. The Magistrate has 
not gone into any details to show that the Native messenger sold to the soldier, 
but grounds his decision solely on the fact that the soldier obtained possession of 
liquor which he was not entitled to buy. 

“ Jt would appear that the act abetted must, in order that an abetment may be 
punishable, be such an act as might but for some disqualification of the actor be 
an offence. Now theact of Ahyu was not and could not be an offence, He scld 
to a person he was entitled to sell to and who was entitled to buy. 


“ But before passing orders 1 will ask the Magistrate to state any further reason 
he may have to justify the conviction.” 


A case of a somewhat similar character is reported ini U. B. R. 
7892-96, p. 105. 
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The Magistrate has defended the conviction with considerable 
spirit. He says :— 

“J still think the conviction is right— 

(1) Ahyu’s license forbids him knowingly to sell liquor to a European 
soldier either directly or indirectly. 

* (2) Ahyu sold liquor to a European soldier indirectly, so doing an act which 
the rules are intended to prevent. 

* (3) Ahyu therefore committed an act which would be an offence if commit- 
ted by him,.,---.......0..+++.With the same intention as Tiernay, Tiernay’s 
intention being that liquor should be sold to a European soldier. 

(4) Tiernay abetted the doing of that act inasmuch as he intentionally 
aided the doing of that act. ; 

“(s5) Tiernay abetied the commission of that act. 

“ (6) Therefore Tiernay abetted an offence. 

(7) The offence that Tiernay abetted was sale of liquor in contravention of 
a license for the sale of liquor, although that offence was not committed. 

. “To sum up, it is surely not.denied that if Ahyu sold the Native the liquor, know- 
ing all the facts of the case, he contravened his license by selling liquor to a soldier 
indirectly and thereby committed an offence. Tiernay abetted an act which only 
wanted knowledge on the part of the acter to constitute an offence. Tiernay is 
guilty whether the actor had such knowledge or not. 

“The intention of the law seems to be that aperson who intentionally contributes 
to a result which the legislature has aimed at preventing shall be punished and 
shall not benefit by keeping in ignorance of the nature of the transaction of the other 
parties concerned therein. . 

“ | re-submit the proceedings, with these remarks, tothe District Magistrate. If 
the District Magistrate disagrees with me, | hope he will point out where I am 
wrong, and, if convinced, | will say so. : : 

* As to the facts of the case I will not say that Tiernay admitted that he sent the 
Native to the liquor shop. Probably he would have said he did not tell the man 
where to go. But Tiernay was seen by the police officers to leave the shop and 
enter a gharry a little way down the road. They then seized him with the bottle 
in his possession, They also said they had seen him stand in front of the counter 
‘and buy the whiskey, but it was night and they might not have seen exactly what 
occurred, and [ did not regard this as proved. 

“T held, however, under the circumstances that Tiernay intended the liquor to be 
bought at the shop and must have known it was bought there. There can beno 
doubt that he was a perfectly knowing party to the infraction of the rules, and 
knew that the liquoricame from Ahyu’s shop. He said he went there first and 
asked for a bottle of whiskey and was refused. 

* Even if Tiernay did not know where the liquor would be precured by the Native 
he intended him to buy it, and he ought to have known what is in fact the law-that 
without a license no one can sell whiskey, and that these who have licenses are for- 
bidden to sell whiskey to soldiers directly or indirectly, ¢.¢,, that he (Tiernay) was 
forbidden to buy whiskey except at his regimental canteen. In this latter concise 
form the state of the law must be well known to every soldier in Shwebo.” 

The principal support for the Magistrate's contentions appears to 
be found in Explanation 3 to section 108 of the Penal Code which is 
as follows:—" It is not necessary that the person abetted should be 
“capable by law of committing an offence, or that he should have the 
“same guilty intention or knowledge as that of the abettor, or any 


“ guilty intention or knowledge.” 
In the present instance, however, there is the difficulty to be mer 
‘whether in fact the accused Tiernay abetted any offence at all or not, 
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Clause g of the license Porm VI of the first accused Ahyu provides 
“That he do not kuxowingly sell or dispose of any spirits or liquor 
to any European soldier or to any Burman, either directly or indirect- 
ly ; and the use of the word “ knowingly” is of the greatest import- 
ance, 

It is only where the licensee 2nows that the vendee is a European 

soldier or a Burman that he is forbideen to sell to 
ia any rook ee him. Under the Contract Act there might be a 
233. 0% 23% sale to the agent of an undisclosed principal, as in 
this case, which would bring the licensee under the 
provisions of the clause, but for the presence ‘in it of the word znow- 
ingly. No doubt the second accused Tiernay intended that a sale 
should be effected to him through his agent or servant, the Native of 
India, whom he sent for the liquor, but there is nothing to show that 
he meant the first accused, the licensee, to Anow that the sale was to 
be to him and not to the Native, who was the ostensible purchaser ; 
and obviously to have let the licensee into the secret would have been 
presumably to defeat the object in view, which was of course to pro- 
cure the liquor by a trick. 

Consequently, neither was any offence committed by the licensee, 
nor was any abetment committed by the purchaser, inasmuch as the 
Jatter never tried, nor intended, to cause any offence whatever to be 
committed. 

Under these circumstances, there being no offence, the conviction 
of the second accused and the sentence upon him must be quashed. 
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Excise—49. 


Before G. D. Burgess, Esq., C81. 


 QUEEN-EMPRESS vw. A, FUT. 
Mr. H. M. Liittey, Government Prosecutor—for the Crown. 


Excise Act, s. 49—TIllegal sale of liquor to a Burman alleged to be a servant of 
person entitled to buy—Question of fact ; Whether sale is really to the Bur- 
man or to some one employing hii ?—Contract Act, ss. 78, 90, 220. 


In this case the accused, a licensed vendor of liquor, was tried under section 49 
of the Excise Act for the illegal sale of a bottle of brandy to a Burman, no licenses 
for the sale cf spirits to Burmans being granted in Upper Burma. 

The Magistrate found that the spirits were sold in the honest belief that they 
-were for the Burman’s master, a person to whom they could be lawiully sold under 
the license, and not for the Burman himself, ‘The master gave evidence that he 
had pointed out the Burmanto accused as a person to whom he could supply 
liquor on his account, and that he had been in the habit of sending the Burman for 
liquor accordingly. ' 

The accused was acquitted, and the District Magistrate referred the proceedings 
for revision, with the remarks that he was in doubt as to whether the acquittal was 
good in law, and, ‘if it were, that it would furnish an easy excuse in almost every 
case where a licensze was prosecuted for selling liquor illegally to a Burman. 

The Government Prosecutor was instructed by the Court of Sessions to support 
the acquittal which the Magistrate challenged. - ; 

Held,—that though, no doubt, a licensee ran considerable risk-in such a case 
ithe question seemed to be merely one of fact whether the sale was really to the 
Burman or to some one employing him, and if the Burman was the agent of a 
-disclosed principal, the sale was to the principal and not to the agent. 

it was proved here that there was a sale to the master and consequently there 
«was no sale to the Burman, who merely took delivery for his master. 

References :—Centract Act, sections 78, 90, 220,—1 U. B, R., 1892—96, p, 100, 
1 U.B.R., 1897—01, page 18}. 

In this ease the aecused, licensed vendor of liquor, was tried 
‘under section 49 of the Excise Act for the illegal sale of a bottle of 
brandy to a Burman, no licenses for the sale of spirits to Burmans 
-being granted in Upper Burma. 

The Magistrate jound that the spirits were sold in the honest belief 
that they were for the Burman’s ‘master, a person to whom they could 
‘be lawfully sold under the license, and not for the Burman himself, 
The master gave evidence that he had pointed out the Burman to 
accused as a person to whom he could supply liquor on his account, 
.and that he had been in the habit of sending the Burman for liquor 
accordingly. Accused was acquitted, and the District Magistrate has 
referred the proceedings for revision. 


He says: “ This defence is established, but it seems to me doubtful 
‘‘ whether it is good in law. Ifso, it wouldfurnish an éasy excuse in 
“almost every case where a licensee is prosecuted for selling liquor 
s illegally to a Burman ” 
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There is no doubt that a licensee runs a considerable risk in letting 
a Burman have liquor, as has been pointed out in Criminal Revision 
No. 1895 of 1892.* 

But in each case the question seems to be merely one of fact 
whether the sale in really to the Burman or to some one employing 
the Burman. ' 

If the Burman is the agent of a disclosed principal, the sale is to 
the principal and not to the agent—see sections 78, 90 and 220 of 
the Contract Act and Queen-Empress v. Ah Yu.t 

It was proved here that there was a sale to the master, and conse- 
quently there was no sale to the Burman, who merely took delivery 
for his master. . 

The Sessions Judge has instructed the Government Prosecutor to 
support this acquittal, which he has done, and there appears to be no. 
doubt that it is correct. 





*1 U.B.R., 1892—96, p. 100. 
tT Page 184. 
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Excise—49, 52. 
Before G. D, Burgess, Esq. C8... 


Criminal Revistor 


A HEIN v. QUEEN-EMPRESS, ‘ ery of 
Mr, R.G. F. Swinhoe—for applicant. September 
Excise Act, 1896, ss. 21, 49, §2, 60——Exctse Act, 1881, 42. 20th. 


ee 


Section 21 of the Excise Act provides that— 


“No spirit, fermented liquor, or intoxicating drug shali be sold except 
“under, and tn accordance with the terms of, a license granted, under 
“the provistons hereinafter contained.” 


in Upper Burma retail licenses, with the exception of those Sor the vend of 
tavi, contain a condition that the licensee “do not knowingly sell or dispose of any 
“foreign spirit or foreign fermented liquor to any European soldier, or to any 
“Burman, either directly or indirectly, under cover of his license.” 


Lhe effect is that there 1s no license to sell any liquor, except tari, to a Burman 
and consequently any person, whether a license or not, who sells such liquor to 7 
Burman, sellsin contravention of section 21,and thereby commits the offence 
defined tn section 49. Therefore os a penalty ts provided in section 49, that section 
and not section 52, 1s applicable to such illicit sale. 

The accused, the holder of an excise license in Form No. XII for the retail vend 
of foreign spirit and foreign fermented liquor, was convicted ina summary trial 
under section 4g.of the Excise Act for sale cf spirits to two Burmans and sentenced 
to pay a fine of Rs. zoo or undergo one month’s rigorous imprisonment in default, 
The Magistrate gave as his reason for imposing so heavy a fine that a very light 
sentence of fine would obviously be no deterrent toa man able to affurd to pay Rs 
4,600 for his license... he Magistrate also directed that of the fine realized Ks. co 
each should be given to the Police Sergeant and the Aéwetgaung concerned in the 
prosecution as a reward under section 60 of the Act, 

‘The accused applied to the High Court for revision of the Magistrate’s orders 
and raised various objections; but the argument was principally directed to the 
question whether the offence committed, the finding of fact as to which was not in 
dispute, properly fell under section 52 or section 49 of the ixcise Act, It was 
contended that the main intention ot section 21 was to prevent the sale of spirit 
and fermented liquor by licensed persons and such acts as a sale by retail where a 
license for vend by wholesale only had been granted. he conditions which a 
licensee must observe were put down in his license, and, if he transgressed any of 
them, it was con:paratively a small matter for which the law was content to provide 
the limited punishment permitted by section 52, and reference was made to the 
case reported at page 373, Selected Judgments and Rulings,. Lower Burma, in which 
the Special Court treated a curiviction under section 42 of the old Excise Act corre: 
sponding to section 52 of the present Act as correct under circumstances of a kind 
similar to those of the present case. : 

Held,—that it did not appear that the attention of the Special Court had ever 
been called at all to the point which had to be dealt with here. It had been the 
practice of this Court to hold in such cases that the offence committed fell under 
section 49 of the Excise Act, and that view seemed to be clearly correct 

‘Section 21 of the Excise Act provides that~ , 

“ No spirit, fermented liquor, or intoxicating drug shall be sold except under 

“and in accordance withthe terms of, a license granted under the pro- 
“ visions hereinafter contained.” P 
In Upper Burma retail licenses, with the exception of those for th 


: nea i : @ vend of tay; 
contain a condition that the licensee “ do not knowingly sell or dispos ae 


é of any foreign. 
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Ue “spirit or foreign fermented liquor to any European soldier, or to any-Burman , 


‘QUEEN-EMpRess, “ either directly or indirectly, under cover of his license.” 

‘The effect is that there is no license to sell any liquor, except ¢avz, toa Burman, 
and consequently any persan, whether a licensee or not, who sells such liquor to a 
Burman, sells in contravention of section 21 and thereby commits the offence defined 
in section 49. Theretore as a penalty is previded in section 49, that section and 
not section §2, is applicable to such illicit sale. 

The accused had, therefore, been rightly convicted under section 49, but the fine 
of 200 rupees was undoubtedly severe for a first offence and for a breach of rule of 
ne particularly serious kind, and it was accordingly reduced to one of 50 rupees. 

If the conviction had been under section 52, no reward would have been payable 
to the officers who contributed to it. Discretion is no doubt demanded in the 
grant of rewards so that Excise officers and others may not be led to attempt licen- 
sees to break the law by employing persons to whom they are not alluwed to sell 
to make purchases. 

Reference—S J.L.B., p. 373- 

THE District Magistrate has not instructed the Government Prose- 
‘cutor to argue this case as might have been expected, since the main 
object of the application for revision isto obtaina ruling whether 
‘section 49 or section 52 of the Excise Act is applicable to an excise 
licensee who sells spirituous liquor in a way vot provided for in his 
license. 

The Magistrate has convicted under section 49 of the Excise Act 
for sale of spirituous liquor to two Burmans and has imposed a fine 
-of Rs. 200 on the ground that avery light sentence of fine would 
-obviously be no deterrent toa man able to afford to pay Rs. 4,600 
for his license. yo 

The objections in the application for revision are stated as follows :— 

(1) “For that petitioner submits that the conviction should be 
“under section 52 and not section 49 of the Excise 
“ Act, 

(2) “ For that petitioner isa license-holder and has sold in 
“accordance with the terms of his license, but to a 
* wrong class of persons. ‘ 

(3) ‘ For that, if every breach of the conditions of a license is 
“abreach ofsection 21 there is no use inthe part 
‘of section 52 which refers to breaches of conditions 
‘of a license. 

(4) “For that the punishment is out of all proportion to the 
** offence, 

(5) ‘ For that the gifts of Rs. 50 each to the Sergeant and 
“ Akwetgaung isa direct encouragement to them to 
‘‘employ Burmans to come and induce license-holders 
“to break the law.” - 

The argument has been principally directed to the question 
-whether the offence committed, the finding as to which is not in dis- 
-pute, falls under section 52 or section 4g of the Excise Act, and it 
‘has been contended that the intention of section 21 is to prevent the 
:sale of spirits and fermented liquor without license, and such acts as 
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a sale by retail where a license for vend by wholesale only {has been. # et 


granted. The conditions which a licensee must observe are tt down Oucen-Empress. 
in his license, and, if he transgresses any of them, it is comparatively 7 
a small matter, for which the law is content to provide the limited 
punishment allowed by section 52, Reference has been made to the 
case at page 373 of the Selected Judgments and Rulings, 1 ower Bur- 
ma, in which the Special Court treated a conviction under section 42 
of the old Excise Act corresponding to section 52 of the present Act 
as correct under circumstances of the kind similar to those now under 
discussion. It may be said at once, however, that the attention of 
the Special Court never seems to have been called at all to the ‘point 
which has to be dealt with here. ‘ 

It is always a pleasure to listen to an argument from Mr. Swinhoe, 
for he criticises with much acumen and brings forward various points 
with great ingenuity, and it is decidedly an advantage that questions 
of the kind should be raised and determined definitely, But in this 
instance there seems to be no room for reasonable doubt as to the 
construction and meaning of the law. 

The entry of the various conditions in the license is made for the 
express purpose of rendering the licensee liable to forefeiture of the 
license if he fails to conduct himself in strict accordance with his 
obligations. In the form of license used—No. XII here—it is laid 
down: “itis required of the‘holder of this license, as a condition of 
* its remaining in force, that he duly and faithfully perform and abide 
“by the following conditions,” 

If he does not do as_ required, the license is liable to be cancelled, 
but this is a matter quite apart from the criminal punishment of the 
licensee. Section 52 of.the Act renders a licensee liable toa fine of . 
fiftv rupees if he “breaks any rule under this Act or any condition. 
“of a license granted under this Act forthe breach of which rule or 
“condition no other peralty is hereby provided,’ and it not only 
makes a licensee so liable but any person. It seems clear that this 
section was introduced ex abundanti cautela so that nothing shouid be 
left out. It was a contraction of the mesh of tie net to prevent the: 
escape of the smaller fry of flshy practices. The more important 
offences against the Act or specially defined and provided for, and 
among them is sale, Section 49 provides the punishment for selling 
in contravention of section 21. Section 21 agail says that “no 
“spirit, fermented liquor, or intoxicating drug shall be sold except. 
‘under, and in accordance with the terms of, a license. granted under 
“the provisions hereinafter contained,” 

Consequently no one can sell unless he has a license, and, if he has a 
license, he can sell only to the precise extent defined in his license. 

Ifthe sell to a person, or at a place, or a kind of liquor, to which 
the license does not extend, he is virtually selling without a license,. 
because he has no license to sell as he is doing. 


A Herm 
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Therefore when a licensee in Upper Burmasells spirits to a Bur- 
man he is selling without license, or at least not in accordance with 
its terms, inasmuch as there is no license to sell to Burmans, License 
form No, XII makes it a condition that sale to Burmans is not to be 
effected, The result is that the licensee hasa license to sell to per- 
sons other than Burmans and, in* some instances, European British 
soldiers, and, if he sells to either of those classes, he transgresses the 


_ prohibition in section 21 just as much as if he had no license at all, 


It has been the practice of this Court to treat cases of the ‘present 
kind as coming under section 49, and no good reason appears for 
doubting the correctness of the practice. A licensee may of course 
commit a breach of his license which would bring him under section 
52 only, by keeping his shop open after hours for example; but if he 
adds an illegal sale to such breach, he then brings himself within 
the reach of section 49 as well. 

The conviction must accordingly be sustained. 

The sentence is, however, undoubtedly severe for a first offence 
.and for a breach of rule of no particularly serious kind, and the mea- 
suré of punishment adopted by the Magistrate cannot be accepted as 
entirely suitable. 

There can be no question also that cases of this sort offer consider- 
able temptation to abuse by the Police or other Excise Officers, and 
that Magistrates should therefore be careful in apportioning rewards. 
It is very easy to concoct cases ofthe present description, and to 
harass licensees with the fear of such prosecution. To do anything 
that could encouraye malpractices of the kind would be bad policy in 
respect of the disposal. of excise licenses which must depreciate in 
value if the holders are exposed to improper interference and annoy- 
ance. The fine under the circumstances may properly be reduced to 


“fifty rupees. 


As the persons to whoma reward has been granted are not re-. 
presented in these proceedinys, there will be no interference with the 


order for.a reward on the present occasion, . 
It is to be observed that, if the conviction had been under section 


52, no reward could have been allowed under section 60. 
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Before H. Adamson, Esq. 
QUEEN-EMPRESS v. NGA YE, 
Explosives Act LV of 1884—-Rules framed, under sections 5 and 7—Possession of 
. explosives, 


Accused was convicted under Rule § of the rules for the manufacture, posses- 
sion and sale of explosives, for possessing three cartridges of blasting powder and 
three detonators, 


Held—that as cartridges and detonators ,are “ ammunition” as defined in sec- 
tion 4 of the Arms Act, the accused might properly have been convicted under 
section 19 (/) of that Act. The rules in question do not apply to the possession 
of explosives of this nature in moderate quantities. 

ACCUSED’S house was searched for opium and in it were found 
three cartridge of blastings powder and three detonators. He has 
been convicted under Rule 5 of the rules for the manufacture, pos- 
session and sale of explosives in Burma, for possessing an explosive 
without a license. If the Magistrate had read Rule 4, he would have 
seen that licenses under these rules are not required for the pos- 
session of explosives of this nature in moderate quantities. The rules 
are not applicable to the case. But cartridges and detonators are 
“ammunition” as defined in section 4, Indian Arms Act, and the 
gy fe might properly have been convicted under section 19 (/) of 
that Act, 
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Criminal Revision 9 The ; - . 
peta Before H. Thirkell White, Esq, C1. 
rgo0. NGA CHAN THA, 
December QUEEN-EMPRESS 3. Re SAN PE, anp 
6th. NGA PO SAN, 


eed 


Mr. 2. i. Lutter, Government Prosecutor, for the Crown. 


Tsolated act of conveying goods or passengers in @ bout for hive within the limits 
of a ferry not punishable under Ferries Act. 


The accused were charged under section 27 of the Ferries Act, 1898, with 
conveying goods for hire within the limits of a public ferry. It was admitted that 
on one occasion only they carried goods in a boat for hire within the ferry limits. 
It was not suggested that they were in the habit of doing so. The question was. 
whether on these facts they have been rightly acquitted of an offence. © 


Held—that the accused were not guilty of an offence under section 27, as they 
contravened no provision of the Ferries Act. vd 


Held also—that they were not guilty of an offence under section 25, as they did 
not ply a ferry boat. 

THE accused were charged under section 27 of the Ferries Act, 1898, 
with conveying goods for hire within the limits of a public ferry. It 
may be taken as admitted that on one occasion only they carried goods 
in a boat for hire within the ferry limits, It isnot suggested that 
they are in the habit of doing so, The question is whether on these 
facts they have been rightly acquitted of an offence, 

Section 27 of the Ferries Act renders liable to a penalty any one 
who conveys for hire any goods, &c., “to or from any point within the 
limits assigned to a public ferry in contravention of the provisions 
hereinbefore contained.” The difficult words to construe are the 
words “in contravention of the provisions hereinbefore contained.” 
Section 15 forbids any person to ply a ferry boat for hire within the 
limits ofa public ferry. But the penalty for contravention of this 
section is prescribed by seciion 25. It isclear, therefore, as pointed 
out in argument in this case, that section :7 cannot refer to section 
rs. It is suggested that ‘the provisions hereinbefore contained ”’ 
mentioned in section 27 are the conditionsand regulations made under 
section 14, and it may perhaps be added to the rules made’ under 
section 12. This view appears to be correct, 

It must be held that the prohibition in section 27 of the conveyance 
of passengers, goods, &c., for hire is different from the prohibition in 
section 15 of the plying of a ferry-boat. A mere isolated act of con- 
veying goods or passengers ina boat, even for hire, within the limits 
of a ferry doesnot amount.to plying a ferry boat. To ply a ferry- 
boat must mean to make a practice of conveying goods or passengers 
for hire. ‘The act with which the accused were charged is theretore 
not punishable under section 25 of the Ferries Act. Nor is it punish- 
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able under section 27 because it is not:shown to have been in con- 
travention of any of the previous provisions of the Act. If the words 
had been “ otherwise than in accordance with the provisions herein- 
before contained,” the case might have been different. But as the 
section stands, it does not seem to prohibit the mere act of conveying 
goods or passengers for hire in a public ferry, where such act does not 
comé within the scope of section 15 and section 25. 
The accused were therefore rightly acquitted. 
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Forest—Rules 75 (r), 76. 
. Before G, D. Burgess, Esq, 3, GoSek a. 


.KO SET TAUNG »v. QUEEN-EMPRESS. 
Mr. H. AL, Liitter sie =f) «Mr. RS. Giles, Assistant.Govern- 
Mr. H.W. Hirjee, ‘for applicant.| ment Advocate-for the Crown., 
Mr. C. G. S. Pillay Mr. . C. F. Swenhoe—for ‘com- 
ne . _ Plainant. . 
Fovest Regulation-—ss. 2 (4), 2 (8), 34..511.59, (4), 63—Rules 25, 35 °(b), 42, 42 (a), 
.. 471 92 (2). 72. ‘ 
“ Forest produce” —Definition —‘ Forest’ not defined —Interpretation of word 
—Consequent presimption—-Rough jade-stone found on ordinary route from Fade 
nines presunted to be forest produce—Construction of rules. 


Revision. 


Tue applicant-accused was found to have concealed, among a consignment of 
India-rubber, a large quantity of jade, 39 pieces weighing 443 viss, the value of 
which was admittedly at Jeast Rs- 12,000 and might beas much as Rs. 30,000, 
and despatched it from Mogaung in the Myitkyina district in two railway wagons, 
in which it was conveyed as far as Sagaing, where, in consequence of information 
that had been given, the wagons were opened and the jade-stone discovered ; was 
convicted under Rules 41A* and 47* of the rules made under the Forest Regulation ; 
and sentenced under the Rule 72t to rigorous imprisonment for six months, with a 
fine of Rs. 500 for the former offence and under Rule 71 (1) to a further fine of Rs. 
500 for the second offence, the jade-stone in respect of which the offences were found 
to have been committed being at the same time confiscated under section 51 of the 
Regulation. 

An appeal to the Court of Session having been dismissed, the legality of the 
i ora was challenged in revision, on the grounds indicated in the following 

ndings :-—- 

Had irst, that the word ‘forest’ as used in the Regulation is to be under- 
stood as including everything that is not non-forest, that is to say, the whole of the 
country except what is specifically excluded under the provisions of the Forest. 
Regulation or the Land and Revenue Regulation. 

Held—Secondly, that on the evidence there was a presumption that the Jade 
Mines are situated in a ‘ forest’ as so interpreted. 

Held--Thirdly, that on the evidence and the foregoing findings and in the 
absence of anything to the leet there was a reasonable presumption that the 
jade-stone in this case had come from the Jade Mines, and was consequently 
“ forest produce.” 

Held—Fourthly, that the proper construction of Rule 41A* as restricted by 
Rule 35 (8)* was that an offence was committed thereunder by the export without a 
pass of jade beyond the limits of the Myitkyina district by the railway route, 
wherever the jade-stone might have reached to, although the transport could not 
be interfered with in the manner allowed by the rule at any point further than 
those therein specified, and that the conviction under Rule 72} was therefore correct. 

Held-—Fifthly, that the confiscation of the jade-stone was warranted by section 
51§ of the Regulation. 

Held—Sixthly, that it was doubtful whether a breach of Rule 47* had been com- 
mitted to justify a conviction and sentence under Rule 71}. 

Held—Seventhly, that the sentence under Rule 72t was not too severe for so 
extensive a smuggling operation. 


r 


[* Vide Revenue Department Notification No. 8r (Forests), dated st March 1899. 
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Held—Highthly, that the sentence under Rule 71* was uncalled for, whether the 
conviction was technically sound or not, and should be set aside. 7 

Application for revision otherwise dismissed. 

IN the,case.out of which this application for revision has arisen the 
applicant-accused was convicted under Rules 41Af and 47T of the 
Rules made under the Upper Burma Forest Regulation and was sen- 
tenced to rigorous imprisonment for six months under Rule 72} with 
a fine of 500 rupees for the former offence, and to a further fine of 
590 rupees for the second offence, the latter penalty being presumably 
inflicted under Rule 71 (1).* 

“The jade-stone in respect .of which the offences were found to have 
been committed was at the same time confiscated under section 51§ of 
the Regulation. 

An appeal was preferred to the Court of Session without success 
and the legality of the conviction is now challenged in revision. The 
leading facts are no longer in dispute, although the accused originally 
denied all:knowledge of.the jade. 

These facts are that the accused concealed a large quantity of jade, 
39 pieces weighing 443 viss, among a consignment of India-rubber 
and despatched it from Mogaung in the Myitkyina district in,two 
railway wagons, in which it was conveyed on the railroad as far as 
Sagaing, where, in consequence of information that-had been given, 
the wagons were opened and the jade-stone was discovered. 

The value of the jade-stone is admitted to be at least-Rs. 12,000 
apparently, and it may be as much as Rs. 30,000 perhaps, so that, the 
royalty payable and not-paid being 333 per cent., the result of the 
smuggling, if duty was leviable, would:be a respective gain and loss 
-of between Rs. 4,000 and’Rs..10,000. 

It is acknowledged on all hands that the .case presents several 
points of.no little difficulty, and it has been exhaustively and ingeni- 
ously argued:both for the applicant and for the Crown. 

Before going into particulars it may help tomake matters clearer 
if a preliminary view is taken of the general position of affairs, 

The State, as representative of the whole body of the people and 
guardian of their interests, claims to be, and is, in this country, that 
is, in‘Upper Burma, the ultimate owner or lord paramount of the soil, 
and this position it has declared and defined by two legislative enact- 
ments-—the Land and Revenue Regulation and the Forest “Regula- 
tion. Section 23 of the former describes under the name of State- 
land land to which the State has an absolute right, and among the 
kinds of land falling within this description is waste land, Section.27 
again makes all lands other than State land liable to the payment of 











land revenue to Government, excepting only land belonging to the © 


sites of religious and other buildings, and to the sites of towns and vil- 
lages, and land exempted from such liability by the express terms of 
a grant made or continued by Government. 














{*Rule-95 of. the Rules under the Upper Burma. Forest Regulation, 1898] 
[t+ Vide Revenue Department Notification No. $1.(Forests), dated 1st March 1899.] 
[TRule 76.0f the Rules under the Upper Burma,Forest Regulation, 1898.] 
[§Section 54 of the Upper Burma Regulation, 1898.) 
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And section 31 provides that, saying such grant, ‘the right to all 
precious stones, mines, minerals, coal and earth-oil shall be deemed 
to belong to the Government. 

The Regulation is meant primarily to deal with land which has 
been brought or is likely to be brought ander cultivation or some 
such use. Land other than land of that kind is dealt with in the 
Forest Regulation, the preamble of which says: “ Whereas it is ex- 
“pedient to provide alaw relating to forests, forest produce and the 
* duty leviable oa timber in Upper Burma,” and section 2 (8) of which 
lays down the following definition :— 

«¢ Land at the disposal of Government’ means — 

(a Land in respect of which no person has acquired a permanent, heritable 
and transferable right of use and occupation under any law for the 
time being in force; 

(b) land in respect of which no person has acquired any right created by 
grant orlease made or continued by, or on behalf of, the British 
Government,” “ 

‘Minerals are included by the Regulation under the term “forest 
produce,” and thus rules relating to jade-stone are to be found among. 
the rules made under the Regulation. ; 

Nephrite or Jade-stone is understood to be a mineral of infrequent 

occurrence, but its value is almost entirely depend- 

See the articleon ent upon the demand for it in China, where it is 

Jade in the Dic- appreciated on account of peculiar qualities, of 

ey Eco- which Chinamen alone are supposed to be judges. 

cts of A : 

India. It is therefore through the agency of Chinamen 

that Government, is accustomed to raise the reve- 

nue on jade-stone believed to be commensurate with the worth of the 

product. The measures for assessment of duty or royalty require 

delicate manipulation to avoid, on the one hand, killing the goose 

that lays the golden eggs, and, on the other, allowing the eggs to be 
carried off without a fair return for the public benefit. 

The riddle to be solved has been how to give the farmer of the jade 
revenue a Sufficient amount of control, and at the same time to restrain 
him from unduly pressing and harassing the jade-traders and driving 
them out of the market.: The difficulty of accomplishing this feat is 
the source to a great extent of the difficulties which arise in the pre- 
sent case. 

The rules which have been made on the subject apply, as they stand, 
to jade-stone without qualification, except that Rule 25 imposes the 
ad valorem royalty of 334 per cent. only on jade-stone extracted in 


‘Upper Burma, and that Rule 41,* which prescribes the routes by which 


jade-stone may be moved, namely, routes passing through Mogaung, 
Myitkyina, Talaw or Kindat, exempts jade-stone imported from China 
and jade-stone on which duty has been paid. 

Under the Regulation as it was originally enacted this would have 
been right enough, but it has been admitted by the learned Counsel 





gt, Vide Revenue Department Notification No. 81 (Forests), dated the rst March 
1899. : 
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for the Crown that the rules are not correctly expressed according 
to the present wording of the Regulation. 

The former definition of forest produce was :— 

2 “(4)‘ Forest produce’ includes trees, timber, plants, grass, peat, canes,’ 
creepers, reeds, leaves, moss, flowers, fruits, seeds, roots, juice, cafechu, bark, 
eaoutchouc, gum, wood-oil, resin, varnish, lac, honey, wax, surface-oil, and miner- 
als (including limestone and laterite).” 


The present definition made by Regulation VIII of 1890 is— 


“ (4) ‘ Forest-produce’ includes— 
{a) the following, whether found in, or brought from, a forest or not, that 
is to say— 
timber, charcoal, caoutchouc, catechu, wood-gil, resin, natural 
varnish, bark, lac, wahuwa flowers, and myrabolams; and 
(6) the following when found in, or brought from, a forest, that is to 
say— 
(i) trees and Jeaves, flowers and fruits, and all other parts or pro- 
duce not hereinbefore mentioned of trees ; 
(ii) plants, not being trees (including grass, creepers, reeds and 
moss) and all parts or produce of such plants ; 
(iii) wild animals and skins, tusks, horns, bones, silks, cocoons, 
honey and wax, and all other parts or produce of animals, 
and y 
(iv)peat, surface-oil, rock, and mineral (including limestone, laterite, 
mineral oils and all products of mines or quarries).” 

The words “ when found in or brought from a forest” are the same 
as those used in section 3 of the Forest Actof Lower Burma. It 
would appear that the definition of forest produce had been found too 
wide in respect of certain things, and that it had been deemed advis- 
able to restrict it accordingly. 


As to the things mentioned in clause (@) the definition is left as 
‘wide as ever, but the things specified in clause (4) are not to be treat- 
ed as forest produce unless they are found in, or are brought from, a 
forest, and this limitation seems clearly necessary with regard to 
several at least of these things which might obviously be the product 
-of cultivated land and private property. 

The defence is that this distinction has been practically overlooked 
by the prosecution, although the attention of the Magistrate was 
drawn to the point. It isextraurdinary that, as the Court of Appeal 
-observes, there is no reference to this in the Magistrate’s proceedings. 
It was the Magistrate’s duty to call for all necessary evidence, and, if 
there has been any failure in this respect, the omission might be sup- 
plied now, though itis undesirable that the case should be further 
protracted after reaching the present stage. 

The Court of Session considered that the jade-stone might rightly 
be held to be forest produce. It was clearly the intention of the rules 
that all jade-stone extracted in Upper Burma should be so considered, 
and it had long been the practice soto treat it. The farm of the 
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royalty was sold without rserevation, and it would be unreasonable to 
require the farmer to show that any particular piece of jade-stone had 
come from a forest before levying royalty on’it. The Court referred 
to certain reports concerning the place of extraction of jade, and 
thought there was “ no reasonable doubt that jade is ordinarily extract- 
** sd from a place which is a fotest i the common acceptation of the 
word.” 

If a man were to find a jade deposit in such a spot as his own 
garden in Mandalay, the fact would be specially within the know- 
ledge of a person possessing a piece of jade from that source. 

‘If therefore, it is alleged thatthe jade-stone in question is not 
“ forest produce, { think,” says the Sessions Judgé, “section 106 of 
“the Evidence Act lays upon the person whio alleges this the burden 
of proving it. It would obviously be impossible for the fatmer of the 
“royalties or for any Forest Officer to prove, in the great majority of 
« cases, that any specified piece of jade was brought from a forest.” 

The objections to the conclusions arrived at are thus stated in the 
petition for revision :— ; 

(a) that thé Lower Court should have found that the prose- 
cution failed to prove that thé jade-stones were ‘ forest- 
produce,’ and the said conviction was therefore bad ; 

* (6) that the Lower Appellate Court erred in applying section 
106 of the Evidence Act to the case, and in holding 
that the onus was on the defence to prove that the jade- 
stones were not ‘forest-produce,’ and that in the absence 
of such proof that the said jade-stones were presumed 
to be ‘forest produce.’” 

These objections do not cover the whole ground, for it is requisite 
Yor a conviction under Rule 47% that the jade-stone should not only be 
forest produce, but should be extracted in Upper Butma and should 
also be the produce of land at the disposal of the Government. 

The first question for determination seems to be what is a “ forest.’ 

The word itself, though repeatedly used in the Regulation, is not. 
defined, perhaps out of caution, for omnds definitio in jure pericu- 
losa@ est. 

If the word ‘fdrest’ is used in ordinary conversation, the probability 
is ‘that the idea raised in the mind of the hearer is that of a tract of 
jJatid more or less covered with ‘trees, but it seems uncertain whether 
this ‘can be'taken as the fixed'popular sense of the word in ‘the lan 
#uage, at least in the litérary language, . , 

Several dictiotaries have béen ‘referred to inthecourse of the 
argument and various definitions are given. 

Tt is putdral td associate the , Le h/t 3a 
vathan ty Sat no ahha ty che betel iad? j¢ ‘%argetract of land covered with*:trees ; 
ps es oe, wr ed nat ‘in the United Statesia wood of eave 
it is Goubéftll whether their pre- crowih, or a'teact of woodland which 
Sénce is an éssential feature. has 'nevér been cultivated.” 
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The New Forest in England is an 
example of a forest largely com- 
posed of tracts of bare heath and 
moorland, and in Scotland, as 
pointed out by the learned Assist- 
ant Government Advocate, a deer- 
forest has very little to show in 
the way of timber, It may also 
be remarked that in England the 
department which has the manage- 
ment of this portion of the Crown 
lands has the designation of Woods 
‘and Forests not Forests alone. 

In one dictionary that I have 
looked at the only meéaning given 
for forest is “Open ground for 
the king’s game.” Even in popu- 
lar language, therefore, it would 
seem that'* forest ’ includes some- 

_thing more than a wooded tract 
of country. 


Webster’s is an American Dictionary, 
but it goes on'togivea sécond'définition 
under the head ‘of— 

“ (English law). A large extent or 
precinct .of country, generally waste or 
woody, belonging | to the’ sovereign, set 
apart‘for the’ keeping of game for his 
use, not enclosed, but'distinguished by 
certain limits, and protected -by certain 
laws, courts, ‘and officers of its own— 
Burrill,” 

ANNANDALE—“An extensive wood or 
a large tract of land covéred with trees; 
a tract of mingled woodland and open 
uncultivated ground ; a district wholly 
or chiefly devoted to the purposes of the 
chase ; a royal domain kept separate’ for 
such purposes, and subject toits own 
laws, courts, and officers,” 

“The savage woods and forests 
wide.—Spenser’s Faery Queen, Book 
iit Canto VI-xu7. 

* ror all the beasts of the forest are 
mine and so are the cattle upon a thou- 
sand hills.” Psalm £. 10. 


But anyhow, apparently the word should not be constructed as a 
popular’ expression in the Forest Regulation, and nothing more. 

As I have already indicated, the object of the Forest Regulation is 
to declare and define the rights of the State over all the land of the 
country in matters where the provisions of the Land and Revenue Re- 


gulation are insufficient. 


It is an enactment of a techinical character, and it is Heceseary to 


employ words in a technical sense. 


It isa recognized rule of construction that their technical meaning 
must be given “to technical expressions unless the contrary manifestly 


appears. 


The general scope and intention of an enactment must also be con- 
- sidered, and the construction should be according to the intent. 


As it is said, 


st 


iS 3 


The prebability is that in fram- 
ing such an enactment as the 
Forest Regulation | regard would 
be had to’ the historical legal 
meaning of the word ‘forest.’ The 
word is derived from the Latin 
‘ foris’ out of doors,” and was 


Ti interpreting a statute it is to be borne in mind 
“atthe outset that language is always used secundum subjectam 
matertam, and that it must therefore be understood in the sense 
which best harmonizes with the subject mattér.” 


Wuirton,—“ Forest [fr. foresta Ital.] 
An incorpotial hereditament, being the 
right or franchise of keeping, for the 
purpose of venery and shunting, the wild 
beasts ; and fowls of forést, chase, park 


“and warten (which means ali animals 


purstied’ in field sports) in a certain 
territory or precinct of woody ground 
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QuEnn-EMPRESS. ation is given “ Foresti sest ubi 
~~ enmenen SURE fer non tncluse ; parcus 


locus ubt sunt ferze tncluse. 

An examination of the Regu- 
lation goes to show that the word 
forest is used in no limited sense, 

A reserved forest is simply an 
area constructed out of land at 
the disposal of the Government, 
without requirement that such 
land should be of any particular 
description. , 

A village forest may be similarly 
formed, and there would be no- 
thing to prevent its consisting 
merely of grass lands for pastur- 
age. 

Section 34*gives power to make 
rules concerning the u$e of forest 
produce of any land at the disposal 
of the Government, and among 
the things mentioned as forest 
produce are stone, lime, and grass, 
which according tothe definition 
must be found in or brought from 
a forest. : 
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and pasture set apart for the purpose, 
with laws and officers of its own, es- 
tablished for protection of the game,”—. 


Manw. For Laws. 
* * 7 x 


A forest is in general a royal posses- 
sion, though it is capable of being vest- 
edin a subject. A forest is a right 
which the owner thereof (whether sover- 
eign or subject) may have either in his 
own lands or the lands of another, dif- 
fering from other incorporial heredita- 
ments, which are rights exercised over 
another’s lands,” 

Stroup.—‘By the grant of a forest 
ina man’s own ground, not only the 
privilege but the land itself passes.” .— 
Cs. Litt.§ b Touch 96. 

BracxstTonE—* For we find that even 
among the Saxons there were woody and 
desert tracts called the forests, which, 
having never been disposed of in the first 
distribution of lands, were held therefore 
to belong to the Crown, and that these 
were filled with great plenty of game, 
which our royal sportsmen reserved for 
their own diversion on pain of a pecuni- 
ary forfeiture for such as interfered with 
their sovereign.” —Stephen, Vol. /, Book 
Lil, Chapter XXIUI, V. 2. 


The only place in which I discover the drawing of anv distinction 
between forest and land at the disposal of Government is in section 
59 (4)¢ which speaks of ‘‘ any boundary of any forest or waste land,” 
and possibly the words ‘ forest’ and ‘ waste’ may there be used as 


equivalent and not as distinct. 


The effect of all this seems to bethat the: word ‘ forest’ is to 
be understood as including everything that is not ‘ non-forest,’ that 
is to say, the whole of the country except what is specially excluded. 
The whele country may be regarded as having been originally one 
huge forest, out of which have been carved comparatively small 
patches as the sites of towns and villages, and as the sites of religious 
and sacred buildings, and as ground for cultivation and so férth. 

‘Such land’ has ceased to be forest for the most patt, though, if it 
produces the things specified in clause (a), they are still forest pro- 


duce. 


The things specitied in clause (4), if produced on such land, are 


not forest produce, while if produced elsewhere they are. 





* [Section 36 of the Upper Burma Forest Regulation, 1898.] 
+ fSection 62 (2) of the Upper Burma Forest Kegulation, 1898.3 
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Practically there would appear to be little or no difference between 
land at the disposal of Government and forest, except that the latter 
svould include land constituted reserve or village forest which would 
cease to be classed under the former head. 


Upon this view of the matter 
the exact physical features of the 
Jade Mines are not of importance, 
though the papers and map that 
have been referred to indicate that 
they are situated in a wood as well 
as a forest. 


In the article on jade in the Dictionary 
of the Economic Products of India re- 
ferred to above, Mr. Warry’s report is 
quoted assaying: “ Considering the 
large area over which the jade-stone has 
at one time or another been discovered, 
the impracticable nature of the country 
covered, forthe most part with thick 


gs he + &e.” 
These documents may be refer- jungle, & 


red to under the provisions of sec- 
tion 57 of the Evidence Act con- 
cerning the Court taking judicial 
notice of— 
“ The geographical divisions of the world, 
10, “ The territories under the dominion of the British Crown. 
“ In all these cases and also in all matters of public history, * * * 
% ae * 


science " , the Court may resort fcr its aid to appropriate 
books or documents of reference.” 


Possibly section 35 might apply to some o! the reports. 

Section 36 would apply to the map. 

But what is chiefly to be relied on probably is the przwd facie pre- 
-sumption arising from the circumstances set out above that the 
country generally: is forest andland at the disposal of Government 
jand that land in which jade is found is likely to be part of such forest 
-and Government land. The history of the jade monopoly under the 
Burmese Government points in the same direction. There is no sug- 
gestion that jade isa common product to be fouad elsewhere than 
in the one well-known locality of the Jade Mines, and in the face of 
the general presumption it would lie on the person alleging it to show 
private possession of a jade-yielding area. 

This, however, only brings us to the point that, if the jade-stone in 
this case came from the Burma Jade territory, it was subject to the 
rules made under the Porest Regulation. 

Did itcome from there? There is no direct evidence that such was 
its origin. Are there materials upon which tke Courts are justified 
in presuming that origin ? 

Section 114 of the Evidence Act says that ‘“‘ The Court may pre- 
“ sume the existence of any fact which it thinks likely to have happen- 
‘ed, regard being had to the common course of natural events, human 
““ conduct, and public and private business 7x thety relation to the 
Facts of the particular case.” 

Now what are the facts here ? 

The jade was an exhibit before the Court and it is understood to be 
stones in the rough state. 

Part of the stones were loaded in a boat at Kamaing ; the rest were 
at Mogaung. These places as the map shows are on the road from 


Ko Set Taune 


v. 
OureEn-Empress. 


ee 


Ko Sst TauNe 
3 Us. 
Quern-Emerzss, 


werretions 


204. UPPER BURMA RULINGS. [1897— 


es 


Forests—Rules 75 (1), 76. 





—_— 


the Jade Mines. Besides, the iewh witness says : “ I have also traded 
‘in jade-stone. I have bought ‘the jade-stone at the Jade Mines 
“above Kamaing. I used to sell it at Mogaung.” This then was 
the usual mode of exit. “The rules require jade-stone to be brought 
to Mogaung among other places, and this was brought to Mogaung. 

When it was removed from Mogaung the removal was effected 
surreptitiously, or, in other words, the jade was smuggled away. 

It is admitted that some discount must be taken off the circum- 
stances because of the error in the rules in mentioning jade-stone in- 
discriminately, but even after such allowance enough remains to raise 
astrong presumption. Unless the jade came from the Jade Mines, 
why should it thus travel to Kamaing and Mogaung at all. 

There is nothing to suggest that there is any other territory yield- 
ing, jade-stone in existence from which jade would be likely to find 
its way by this route. 

Section 63* of the Regulation may also perhaps be taken into. 
consideration. Under these circumstances, there is so cogent a pre- 
sumption, that this jade-stone cane from. the Jade Mines and was. 
forest produce uncer the rules that it must prevail in the absence of 
rebuttal, and there is no attempt at rebuttal. 

Whether section 106 of the Evidence Act be applied or not, there 
was clearly a case for the defence to meet, and it was not met, and 
consequently the application fails on the first two grounds. 

The third ground (¢) is “ that the Lower Courts should have held 
“ that applicant was improperly convicted under the said Regulation. 
“ by virtue of Rule 35+ of the said rules .’ 

The portion of Rule 357 referred to is as follows : = 

“ Rule 41A applies only to the area covered by the highest rise of the Mogaung. 
Irrawaddy, and Chindwin rivers between the following limits <— 
“ the Mogaung river from Mogaung to its mouth ; 
* the Irrawaddy river from thet mouth of the Mogaung river to Katha ; 
“ the Chindwin river from the mouth of the Mu river to Kindat ; and 
“the area occupied by the Burma State Railway.from Mogaung.. to Naha- 
kaung.” 
° Rule 41A which was publish-. 
29 (Pores megs oi ia ae Z ed in its present form in the same 
Ge Petey es $ a eS notification, says -— 


qr, (1) No person shall export jade-stone beyond the limits of the Myit- 
kyina district without a pass granted by the person licensed in Form [X to Jevy.t the: 
royalty on jade or by his agent or otherwise than in accordance with the conditions 
of such pass. 

(2) The pass shall be in.the form.of Appendix IXA. 

“ (3) Such pass shall be produced onthe demand of any Forest or Police, Officer, 
or for.the,inspection of the said licensee or his agent at Tapawon the Mogaung 
river, or at any railway station between Mogaung and Nahakaung or ‘at any place 
e the Irrawaddy river above Katha or at any place on the ‘Chindwin ' river below 

indat, 

“ (4) Jade-stone for which a pass isnot produced may he detained by any 
Forest or Police Officer.” 





* Section 66 of the Upper Burma Forest Regulation, 1898. 
4 Vide-Revenue Department Notification No. 81.{Forests), dated the ist March 
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There has been much discussion as to the proper construction of 
these two rules taken together. The Magistrate considered that rule 
35* obviously does not apply to clauses (z) and (2) of Rule 47A,* but 
to clauses (3) and (g). This reading would doubtless simplify 
matters, but Rule 35* itself contains no such limitation. 

The Court of Sessions has read Rule 35* as qualifying the whole of 
Rule 41A,* but has found that this does not affect the result in this 
particular case. 

The rules are certainly not very easy to understand, and they 
would seem to afford much room for evasion, ; 

But apparently their object is that there should be no interference 
on the part of the licensee with the transit of jade except on certain 
main routes and ap to certain specified points along those routes, If 


jade is moved by other routes, or if it reaches a point beyond those. 


specified, it cannot be meddled with in the manner provided by Rule 
41A.* ; 

But this is a different thing from what the contention for the de- 
fence amounts to, namely, that when the jade has got beyond the 
limits to which the rule extends that which weuld have been an 
offence otherwise is no offence in consequence. 


The Court of Session has put the matter with clearness. It comes 


to this. if jade is found on one of the specified routes within the 
specified limits, the production of a pass for it can be required, and in. 
the event of failure to produce if the jade can be detained. 

If jade is found otherwise, it cannot be detained and no demand can 
be made for a pass, and, if there should be an attempt to prosecute, there 
are two difficulties in the way, one that of showing that there was no 
pass and the other that of proving by what route the jade was moved. 

Even this seems a considerable concession to possible smugglers. 
To go further and suppose that it was intended that a smuggler should. 
not be proceeded against at all, though a breach of the law could be 
established against him,, merely because he had been successful in. 
running the gauntlet, is more than the Courts can be expected to hold 
‘without the most convincing argument. Here there is no difficulty 
whatever about the ‘proof. The jade was unquestionably exported 
beyond the limits of the Myitkyina District by the railway, one of the 
specified routes to which Rule 41A* extends, and the breach of the 
tule was clearly committed, It is immaterial what became of the jade 
itself. The rule does not require that it should be stopped within .the 
‘defined limits in order to constitute an offence. 

The application fails accordingly on this point also. 

The next objection taken is, “ that the Lower Courts should have 
held that the seizure of the jade-stones was illegal, and that the same 
should not be-confiscated-even if the conviction should hold good and 
the seizure thereof be ‘held justifiable in law.” - 


_. The question of ‘the legality of the seizure need not be discussed.. 


‘It is not one with which we are concerned in these proceedings. 








* Vide Revenue Department Notification No. $1 (Forests), dated the 1st March. 


1899. 
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Ko Set Taune The order for confiscation was legal under section 51 of the Regu- 
lation, which says— : ‘ 

“ (1) When any person is convicted of a forest offence, a/7 
forest produce which is not the property of the Government 
and in respect of which such offence has been committed 

* * shall be liable, by order of the convicting 
Court, to confiscation. 

* (2) Such confiscation may be in addition toany other punish- 

ment prescribed for such offence,” 

All the requisite conditions were fulfilled here, and the Court does 
not seem to have exercised its discretion improperly. The effect is 
of course to enhance the punishment greatly, the loss to accused being 
equivalent to a fine of about Rs. 8,000 by his own reckoning and _per- 
haps of Rs. 20,000 accOrding to the computation of the prosecution, 
but that is merely in proportion to the magnitude of the transaction 
and the risk which accused deliberately chose to run. 

There may possibly be reasons for remitting a portion of so heavy 
a penalty executively, but | find no sufficient ground for judicial in- 
terference in the matter. 

The substantive sentence is also objected to as unduly severe. 
Under Rule 41A* the maximum punishment has been imposed, which 
it has been urged should not have been done in the case of a first of- 
fence ef an unusual kind committe j in breach of new and imperfectly 
understood rules. , 

But it is impossible to say that similar evasion of the law may not 
frequently have been practised before, and it is quite certain that, 
whatever difficulties there may be about the technicalities of the rules 
their essential substance is perfectly well-known ,to every Chinaman 
interested in the subject. 

The present evasion of the law was deliberately and artfully plan- 
ned, was carried out on an extensive scale, and involved a very large 
‘profit in the event of success. It is not only the jade licensee who 
is concerned, and it is of no consequence whether his conduct, which 
has been a good deal complained of, was correct and proper ot not. 
The public interest is at stake as well. By smuggling of this sort 
the licensee is not merely defrauded, but the public revenue is made 
‘to suffer through the consequent reduction in the income from the 
‘license. In short the transaction was an extensive operation to Cause 
wrongful gain on one side and wrongful loss on the other. Under 
such circumstances, the sentence under Rule 41A* cannot be deemed 
disproportionate to the offence, or unnecessarily severe for deterrent 
‘purposes, or otherwise excessive. 

The accused has been further convicted of a breach of Rule 47 * 
-and sentenced to the maximum fine allowed by Rule 71 +. 

The sole remaining question in the case is as to the propriety of 
his additional conviction and penalty. At the hearing comparatively 





a, 
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ns 
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* Vide Revenue Department Notification No. 81 (Forests), dated rst March 


A8QQ9. ‘ 
P Rule 75 of the Rules under the Upper Burma Forest Regulation, 1898. 
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little notice was taken of Rule 47,* attention being mostly devoted to 
the construction of the regulation in regard to forest produce and to 
the construction of Rule 41A.* 

But since [have been further examining the rules 1 am not 
thoroughly satisfied about this second charge. 

The Magistrate says the accused *‘ was bound to present his jade- 
“stone at Mogaung to the licensee for examination and the realization 
“ of royalty, and in failing todo this he committed an offence quite 
“ distinct from the subsequent exporting of the jade ;’”’ but he has quot- 
ed no authority in support of his dictum. The alterations of some of 
the rules have been so numerous that it is far from easy to be quite 
sure how a particular rule stands at the present moment, and 1 must 
therefore speak with hesitation, b 

But, so far as 1 can make out, there appears to be no express pro- 
vision requiring production of jade to the licensee. 

The form of license in Appendix IX* says: “ (2) Royalty shall be 
“leviable only on jade * % % exported from Mogaung 
“= * * As long asjade * * * is kept at Mogaung, 
ae Me * * it shall not be liable to royalty.” The jade therefore 
is not liable to the levy of royalty till it is actually exported. 

But an addition to the license form the licensee is required to value 

*Rey. Dept. No- jade-stone within a period of two days and is allow- 
tification No. 14 ¢d two days more within which to-exercise his op- 
(Forests), dated tion of buying it or letting it go free (in the event 
14th January 1896. of dispute presumbaly) ; and jade traders on their 
side are allowed, by an addition to Rule 25, a period 
of three days for the exercise of their option of 
paying the royalty demanded or offering the jade-stone to the licensee 
at his valuation ; but these conditions apply apparently only after pro- 
duction which, according to the second clause of the license quoted 
above, may be deferred indefinitely. 

Rule 47,* which has been altered too, establishes revenue stations, 
Mogaung being among them, to which jade-stone “shall be taken by 
“the persons in charge of it for examination, or for the realization of 
‘any royalty payable thereon, or for the purpose of affixing marks 
“ thereto.” 

Well, the jade-stone was so taken in this case. 

There is nothing to show that the accused was in charge of any of 
the jade before it reached Mogaung, and he certainly was not in. 
charge of the portion which came irom Kamaing in the first witness’s 
boat. 

The smuggling of the jade subsequently out of Mogaung does not 
necessarily imply that any evasion of the rule was contemplated when 
it was first conveyed there. On the-contrary, the opposite inference 
may be drawn, and {have drawn it in my argument above as tothe 
character of the jade-stone indicated by the established circumstances 
of the case. It isthus doubtful whethera breach of Rule 47 has 
been committed by accused, or it is at least difficult to say that such 


Same notification. 


‘ * Vide Revenue Department Notification No. 81 (Forests), dated tst March: 
Iogg. - 
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breach was committed at any time before the jade-stone left Mogaung 
in the railway wagons. 

In any case the breach would be virtually nothing more than a 
part of the offence of illicit export for which accused has already 
been punished under Rule 41A.* and it was superfluous and incorrect 
thus to ‘pile a‘charge under-one rule on top of that under another so 


as toi\cover the same thing twice over. 


Even if two separate offences were technically committed, it would 
be inexpedient to punish substantially for beth. 

There is a certain appearance of vindictiveness in adding the full 
pecuniary penalty under Rule 47,* when the maximum:punishment has 
already been imposed under Rule 41A* and a mulct of many thousand 
rupees has been inflicted by the confiscation of the jade. 

I feel so little confidence that something may not have .been over- 
looked among the embarrassing exuberance of rules that I.am indis- 
posed tointesfere with the conviction under Rule 47,* but J.am satis- 
fied that ‘the addition of the sentence under that rule is uncalled for 
and is inexpedient, and I therefore set it aside. ‘his fine of Rs. 500 
will have to be refunded. P 

_ In all other respects the application for revision stands dismissed, 





* (Vide Revenue Department Notification No. 81 (Forests), dated ast March 
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Before G. D. Burgess, Esq.CsS.t. Criminal Revision 
QUEEN-EMPRESS v. NGA SHWE ZIN anp ares orHers. — 
Mr. #. Af. Litter, Government Prosecutor,—for the Crown. Fanuary 
Revision. 5th 


Piiblic Gambling Act, 1867, ss. 3, 4, 12, 13.%—The ganie of ginnyin is one of pure 1889. 


skill and does not therefore come wnder the provisions of the law against Public 
iganting, 
e he accused were acquitted under sections 3 and 4t of the Public Gambling Act 
(111 of £867) ‘of a charge of committing a breach of the law by playing the game 
of géhnyin, and the Magistrate submitted the case to the District‘Magistrate, by 
‘whom it was referred to the High Court, which passéd the following orders. 

THIS appears to be in some respects a.good test case, but as the 
accused have been acquitted, there ought to be either an appeal, or a 
motion by the Government Prosecutor. Thelatter would probably 
suffice, as there seems to be no question of fact involved. 

Before such action is taken, however, the District Magistrate should 
satisfy ‘himself ‘on two poirits. 

In the first place, was the game a game of mere skill or not? and, 
in the second if it was, would it come within the provisions of sec- 
tions 3 and 4t ofthe Public Gambling Act of 1867? Section 137 of that 
Act expressly protects such games. 

So far‘as'l have ever seen the game of pdunyzx played, it isa game 
-of skill, and indeed one witness so describes it. On the other hand, 
hidWever, the ritig used is spoken of as a‘teetotum. If it were so used, 
then ‘the génnyin séeds would probably ‘be couiiters. 

Tf it is a game of skill, is it any use raising the further question ? 

In England skittles or ninepins, which génuytn resembles in cha- 
racter, is, I believe, played freely-without reference to the law against 
gambling. 
~ For the District Magistrate's assistance a proof of judgment about 
to appear among the Printed Judgments of the last quarter is ap- 
pended,§ 

i anuary 5th,—Heard Mr. Liitter,Government Prosecutor, for the 
‘Crown, 

Read proceedings of ‘District Magistrate. 

The statements concerning the nature of‘the game of gounyin which 
ithe District Magistrate has recorded entirely ‘confirm the view ex- 
pressed in my previous order that the game is one of pure skill. 

There is no more element of luck about it than there is about any- 
‘thing ‘else in the world. 

The gare is of the’same class as Skittles, Aunt Sally, Cocoanut-shy, 
-and such like, and there is no more reason for stopping it than there 
is for meddling with any of those amusements. People must have some- 
kind of recreation, and they could not find one much more innocent 
ithan that under discussion. 

* [Sections 12, 11, 4, 10, Gambling’ Act, 189y.] 
+ {Sections 12 and 11, Gambling Act, 1899.) 
% [Section 10, Gambling Act, 1899.1 
§ Not reprinted. 
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The Dictionary (Mr. Stevenson’s) says of géunyzn. 

“ A kind of creeper (Zntada pursetha) ; the seeds of the said creeper 
used by children in play.” 

The Gambling Act in sections 12* and 13 exempts from the opera- 
ation of its provisions “any game of mere skill wherever played,” and 
consequently this being a game of skill the acquittal cf the accused 
who were playing it was perfectly correct, 

The Gambling Act is about to be amended and re-enacted, and if it 
is desired by the legislature to prevent such pastimes as génny7n, it* 
can be done upon this opportunity, but J cannot think that any such 
enactment is likely to be passed. 

The papers may be returned. 





Evidence taken as to nature of game of gsnnyin. 


I have seen the form of play in which instruments similar to those now shown. 
me are used. 

“The ground is levelled, the seeds, one for each competitor, are placed inside a 
circle drawn on the ground. The competitors then move some paces away from 
the circle and shoot the ring at the standing seeds with their fingers. 


** One person has charge or control of the game, and usually sells the seeds to 
those who intend to take partin the game. Hethen collects the value fixed on 
each seed from the competitors who are paid according to the value fixed for each 
seed they knock out of the circle, the person controlling the game keeping any 
balance. . 

*« Thus, if there are six competitors there will be six seeds in the circle ; and, if the 
value is fixed at an anna and three are knocked out, the competitors receive three 
annas and the conductor three annas. The above is how I understood it to be 
played when I watched the game.” 

Pa wh 7 % * 

“The game played with the gixmyin seeds and horn ring is as follows :— : 

* The conductor sets up eight seeds on end with the, edge pointing to the com- 
petitors. 

‘« A competitor then takes up his position some paces away and shoots the ring 
with his fingers, which causes it to spin and it moves as it spins (like a top) and 
knocks down any-seeds with which it comes into contact. 

“ Sets of competitors play and put generally two seeds on to the pool; they then. 
each have a turn, and the one that knocks down the most takes the pool. 

* The conductor does not necessarily get a commission, but sells the seed to the 
competitors at 12 for an anna and he re-purchases them at #o for an anna. 

* Players are not obliged to bring their own seeds.” 

% cs . ah x 


“The game of Gwin Taung To is played by placing the seeds on end and 
end-ways to the players, and then a korn ring is spun at them from a distance. 

“ The players place an equal number of seeds which they purchase from the 
conductor in a pool, and the one who knocks down most of the standing seeds takes 
the pool, 

" «The seeds are purchased from the conductor, who purchases them from the. 
winners cheaper than he sells them. 

**A good deal of betting takes place between the players as tothe number of 
seeds that each will knock down. The conductor on the commencement of each 
fresh game takes one seed from the pool as commission. 


* [Section 4, Gambling Act, 1899.] 
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Before H. Thirkell White, Esq., C.I.E. 
QUEEN-EMPRESS wv. NGA SU anpb orners. 
Gambling within view of a police officer in public place-—Legality of subsequent 
arrest, 


The accused are said to have been gambling in a place to which the public have 
access and within the- view of a police officer. Two of them were arrested on the 
_ spot and cne of these has been convicted. The others escaped for the moment, 
but their names were obtained and they were arrested afterwards. The Magis- 
trate acquitted all the accused who were not arrested on the spot on the ground 
that the arrests were illegal. ‘he District Magistrate is of opinion that the arrests 
were not illegal. 


Pointed out~—that when accused persons are brought before a Criminal Court 
it is the duty of the Court to try them for the offences with which they are charged 
and any irregularity in the arrest is not in itself a ground for acqutting them. 


Held—that if a police officer sees aman gambling in a place to which the 
public have access, he himself may arrest him then and there, or, if he escapes for 
‘the time, subsequently, 


Held also-sthat it would not be legal for a police officer who should come upon 
a number of persons gambling subsequently to arrest persons reported to have 
‘been present but whom he himself did not see or recognize, 


References :— 

1, U. B. R., 1897-01, page 182, 

2,——~———1 892-96, page 2. 

1, ——————page 123, 

I 153. 

I+ —_— 317. 

P. J. L. B., page 256. 

THE accused are said to have been playing pitch-and-toss for money 
in a place to which the public have access and within the view of a 
‘police officer. Two of them were arrested onthe spot and one of 
these has been convicted. The others escaped for the moment, but 
“were arrested afterwards. It is not clear that they were arrested by 
‘the officer within whose view they were playing or that the said 
-officer recognized them and arrested or had them arrested of his 
own knowledge. Jt seems rather that the police officer saw a number 
-of persons gambling and obtained from others the names of those who 
ranaway. The Magistrate acquitted all the accused who were not 
arrested on the spot onthe ground that the arrests were illegal. 
The District Magistrate is of opinion that the arrests were not illegal 
and that the accused should not have been acquitted on this ground, 
Inthe first place it may be remarked that the illegality of the 

arrest was not a good ground for the acquittal of the accused. If 
persons are illegally arrested, they have their remedy both in the 





Civil andin the Criminal Courts, But when accused persons are | 


brought before a Criminal Court it isthe duty of the Court to try 
15 
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them forthe offences with which they may be charged; and any 


irregularity in the arrest is not in itself a ground for acquitting them. 
This was explicitly held in the case of Ah Hin.* The-same view is 
indicated in Queen-Empress v. Pa Twe Wa,t Queen-Empress v. Nga 
Kan,{ Saya Kye v. Queen-Empress,§ and S, R. M. M. Perdanen 
Chetty v. Queen-Empress.|| 


As regards the question whether the arrests in this case were 
illegal, there does not seem to be any distinctruling in Upper Burma, 
Under section 13 of the Public Gambling Act, 1867, it was ruled in 
Lower Burma 4 that the section gave ‘no authority to the police to 
“apprehend without warrant any person committing any of the acts 
“made punishable under that section except’ at the time and. place 
“where such act was committed.” Section 10 of Act III of 1867 
authorized a police officer to apprehend without warrant any person 
found playing for money, &c. Section 5 of the Burma Gambling Act, 
1899, authorizes a police officer to arrest without warrant any person: 
who, in any street, &c., and within view of the police officer, plays 
for money, &c. The new Act does not seem to have made any 
change inthe lawin respect of the power of the police to arrest 
without warrant. The law has been made morecleaf. [fa police 


officer sees people playing for mgney in a street, &c., as described 


in section 5, he may arrest.them without warrant. He may not arrest 
without warrant persons who are reported to him as having gambled. 
But if he sees people gambling in a street, thoroughfare, or place to- 
which the public has access, 1 do not think there is anything to- 
prevent him from pursuing and arresting them if they run away, or 
from arresting them later should they succeed in evading arrest at 
the time. Apparently he must arrest them himself and cannot depute 
another officer not present when the gambling was seen, to effect 
the arrests. J can find nothing in the section to require the arrest to 
be made on the spot or to prevent subsequent arrests. I must 
therefore respectfully dissent from the Lower Burma Ruling cited 
above. So far asl can judge, the law is that if a police officer sees 
aman gambling in a public place (to use a convenient abbreviation) 
he himself may arrest him there and then or, if he escapes for the 
time, subsequently. But [ think it would not be legal for a police 
urncer, Whe Should tuo upun a mumiuer OL pcrsons gambling, Seas 
quently to arrest persons reported to him to have been present but 
whom he himself did net see or recognize. In the latter case, the 
proper course would be to apply to the Court for summonses, Magis- 
trates will be guided by these remarks, 

The case under reference ddes not seem to be of sufficient impor- 


tance to render it necessary to call upon the accused to show cause 
against a re-trial. . 





* Page 182. § . B. R., 1892—96, page 153. 
ts, U. B. R., 1892—96, page 2. [ B. R., 1892—96, page 317- 
B 


t1, U. B, R., 1892-96, page 123. |. TP. J. L.B., 256. 
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Before H. Thirkeli White, Esq., 6.1.2. 
NGA PYI anp Five orHers v. QUEEN-EMPRESS. 
Mr, W. Calogreedy—for the applicants. | Mr. A, MM. Liittey—for the Crown. 
Gambling 6—Warvant unider—issue of—-Presumption under section 7. 
The Subdivisional Magistrate issued a warrant under section 6 of the Gambling 
Act, 1899, for the search of the accysed’s house. The only ground of conviction 
was the presumption under section 7 of the Act. 

Held—that before the presumption can be drawn under section 7, it must be 
shown that the search was made in strict accordance with the provision of section 
6. ‘the warrant must be issued after the information has been recorded and the 
provisions of section 103, Code of Criminal Procedure, must be observed in the 


search. , 
Held—that as a matter of practice the information and grounds of belief record- 


ed under section 6 should always be filed with the record of the trial. 

THE accused were convicted on the 25th May 1899 of offences un- 
der section 3 and section 4 of Act III of 1867,* the said offences hav- 
ing been committed on the 24th of the same month. 

As the Burma Gambling Act came into force oa 22nd April 1899, 
the trial should have been held under that Act. I should not consider 
the entry of sections 3and 4 of the Act of 1867,* instead of the corre- 
sponding sections of the Act of 1899, an error fatal to the validity of 
the proceedings; and I should not on that account interfere with the 
convictions and sentences in this case. The case must be considered 
as having been initiated and dealt and with under the Gambling Act of 
1899. 
"the Subdivisional Magistrate issued a warrant for entry into the 
house of Nga Pyi. The house was entered and the accused were all 
found in it. Cards and other instruments of gaming were found in the 
house ; but no gambling was seen by the police officers who entered 
the house. There is no other evidence against the accused. The 
convictions are based entirely on the presumption drawn under section 
7 of the Act. It is necessary therefore to consider whether the pro- 
visions of section 6 of the Act were duly observed. 

In the first place, it is necessary that the warrant of entry should 
be properly issued. It must have been issued by the Magistrate (or 
District Superintendent of Police) on belief based on credible infor- 
mation. The substance of the information and the ground of the be- 
lief must be recorded in writing, Obviously they must be produced at 
the trial, was without them the trying Magistrate and Courts of Appeal 
and Revision have no means of kwowing whether the warrant was duly 
issued, They should invariably be filed with the record of the trial. 
The protection afforded by the second sub-section of section 6 will 
obviate any ill-effects which might otherwise be occasioned by this 
requirement. In the present case therei s nothing to show that the 
Magistrate issued the warrant of entry in accordance with the provi- 
sions of the section. , 


* [Sections 12 and 11, Gambling Act, 18¢9.] 
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In the next place, the search must be made in accordance with the 
provisions of section 103 of the Code of Criminal Procedure. In the 
present case it isclear from the evidence that this rulewas disrevard- 
ed. Only pclice officers were present at the search. ‘There were no 
independent witnesses; and no list of things seized was made. Even 
if the warrant had been duly issued, the failure to comply with sub- 
section {3 of section 6 would be a fatal irregularity. The search or 
entry cannot be said to havé been made under the provisions of that 
section, when an imperative requirement of the section is disre- 
garded, 

The house not having been entered under the provisions of section 
6, it is obvious that the presumption created by section 7 does: not 
arise. This would not necessarily involve the acquittal ofthe accused 
as the offences charged might be proved by evidence. But in the 
present case, there was no other evidence. The convictions cannot 
therefore be sustained. ' 

I observe also that one of the accused, who was convicted of keeping 
acommon gaming house, wished to produce evidence that he was not 
the owner or occupier of the house, and that the Magistrate declined 
to allow him to do so. He should obviously have been allowed to 
produce evidence on this point. 

The convictions. and sentences are reversed. The fines will be 
refunded and the bail and recognizance bonds of Nga Pyi will be 
cancelled. 
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sgh UE lig GARE SE mony jae Criminal Revision 
QUEEN-EMPRESS v. NGA SAN YE anp rour oTHErs, No, 276, 
Public Gambling Act, 1867, 13% — Gambling in a zayat—Zayat is @ “ place to poe 
which the public have access.” - fh 


The Sessions Judge considered it doubtful whether the conviction was correct, 
because the accused were found gambling in a sayat. 

Held—that a sayatmust be regardedas a “ place to which the public have 
access,” and that persons found gaming in it are liable to prosecution under sec- 
tion 13 of Act Lil of 1869.* 

- The learned Sessions Judge has sent for revision a case in which 
certain persons were found by the police gaming with cards inazayat. 
They were:convicted under sectién 13 of Act II] of 1867.* The 
Session Judge remarks :— 

“Tam very doubtful whether the conviction in this case is correet. The 
accused were discoyered in the act of.playing cardsfor money ina sayat or rest- 
house ; the police, after sencling om a spy to watch the gambling, themselves 
entered the rest-house and arrested five persons who were playing a game of Zomz. 
I hardly think that a sayat can be considered “a place to which the public have 
access within the meaning of section 13 * ef Gambling Act,” I can find no 
ruling cn the point, but I certainly think that a sayat should be treated as a house 
and that perstns who are owners or occupiers of sayats and allow such houses to 
be used as a common gaming-houses, and persons who visit such places for the 
purpose of gambling, should be prosecuted under sections 3 and 47 of the Act, and 
not under section 13.* ” 

In Mr. Stevenson’s Dictionary a zayat is defined as“ a building 
erected for public accommodation, a rest-house.” 1 think that ordi- 
narily a zayat must be regarded as a“ place to which the public have 
access,” and that persons found gaming in a gayaf are liable to pro- 
secution under section 13 of Act III of 1567.* 

Interference with the prosecutions in the case under reference is 


therefore not required. 








* ene 10, Gambling Act, 1899], 
f [Sections 72 and 11, Gambling Act, 1899]. 
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Criminal Revision Before G. W. Shaw, Esq. 
aie oe KING-EMPEROR v. NGA PO SO axp AUNG BAN, 
sth, The accused were convicted under section 11 of the Gambling Act for playing 


cards in a sayat in the compound of a monastery. 

Held—that gambling in a gayaét in the compound of a monastery was an 
offence punishable under section to of the Gambling Act, as the zayat was a place 
to which the public had access. 


Reference ;—1, U. B. R., 1897-—r1902, page 215. 


The accused were convicted under section 11, Gambling Act, and 
sentenced, Po So to a fine of Ks, 35, or, in default, 15 days’ rigorous 
imprisonment, he having been convicted before under the Gambling 
Act and fined Rs, 30 (three years before), and Aung Ban to a fine of 
Rs. 10 or seven days’ rigorous imprisonment. Their offence was 
playing cards ina zayaf in the compound of a monastery. In Quecen- 
Empressv. San Ye and others* it was held that a zayatis a place to 
which the public have access and the fact that it is in the compound 
of a monastery does not alter the character of it. , 

The convictions in the present case should have been under 
section 10. I alter the convictions to cenvictions under section ro, 
Gambling Act, and reduce the fine in the case of Po So to one of 
Rs. 10, As the fines have been paid it is unnecessary to pass a sene 
tence of imprisonment in default, ; 

The excess fine will be refunded. 


* Page 215. 
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Before G, W. Shaw, Esq. 
NGA PO TUN, NGA LAW, NGA PO SAN vz, KING-EMPEROR, 


Gambling in a threshing-floor punishable under section 10, being a place to which 
the public have access. 


The three applicants along with 50 odd cthers played for money, pitch and toss, 
and other games, with instruments of gaming ina threshing-floor, When the 
police appeared they all dispersed, but information was obtained of the identity of 

‘the persons concerned and proceedings were instituted on complaint. The three 


applicants were charged under section 12 andthe rest under section 1x of the 
Gambling Act. Evidence was taken to show that the three accused werethe sons- 
in-law of the headman and fo. three months past had been carrying on different 
‘kinds of gambling for their own profit. They were charged and sentenced to 
three months’ rigorous imprisonment under section 12, Gambling Act. 


Held,—that what the applicants were charged with was playing in a thresh- 
ing-floos, in other words a place to which the public had access. ‘he plain and 
obvious course was to charge them under section to of the Gambling Act, and 
the Magistrate was not justined in assuming that the threshing-floor was a coms 
mon gaming house. 


THE above-named applicants played for money, pitch and toss, 
.and other games, with instruments of gaming ina threshing-floor at 
Thakuttaw on the 5th September last along with 50 odd other 
persons. When the police appeared they all dispersed, but informa- 
tion was obtained of the identity of the persons concerned and pro~ 
-ceedings were instituted on complaint. fhe three applicants were 
charged under section 12 and the rest under section 11 of the Act and 
all pleaded guilty. The three applicants were sentenced under 
‘section 12 10 three months’ rigorous imprisoment each, 

Evidence was taken to show that they were the sons-in-law of the 
headman and for three months past had been carrying on different 
kinds of gambling for their own profit. 

What they were charged with, however, was playing, etc., on the 
5th September and that was ina threshing-floor, in other words a 
place to which the public had access. é 

The plain and obvious course was to charge them under section 
10 and the Magistrate was not justified in assuming that the thresh- 
ing-floor was a common gaming house, 

As near relatives of the headman and the promoters and organ- 
izers of the gambling the three applicants no doubt deserved a 
“heavier punishment than the others. 

_ The limit of punishment under section to isa fine of Rs. 0 or 
dmprisonment for one month. 

I alter the convictions of the three applicants to convictions undet 
-section to, and reduce the sentences in each case to one of imprie 
sonmentfor one month. 


Criminal Revista 
No. 824 of 
rgor. 
October 
roth. 


Criminal Reudsion 
No. 425 of 
1900. 
-Fune, 
ath, 
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Before H. Thirkell White, Esq., C12, 


NGA PA SI, NGA MAUNG GYI, NGA PO MAUNG, NGA YA BAW, 
a. QUKEEN-EMPRESS., 
Mr. C. G. S. Pillay-—-for applicants. | Mr. &. NM. Airjee—for the Crown. 
Gambling—Evidence of informer—Corroboration, 


The applicant was convicted under section x1 of the Burma Gambling Act,. 
1899, of gambling ina common gaming house. The only evidence against the 
accused was the mere word of an informer corroborated solely by the bald state-- 
ments of his near relations and by no other evidence direct or circumstantial. 


Held,—that convictions ‘for illegal gambling cannot safely be had on the mere: 
word of an informer corroborated solely by the bald statements of his near rela- 
tions and by no other evidence direct 01 circumstantial. : 

THE applicant hasbeen convicted under section 11 cf the Burma 
Gambling Act, 18y9, of playing in a common gaming house. 

The facts and circumstances are as follows. On 15th April Iyoo,. 
Mauzg Hlut, a villager of Sinde, lodged a complaint before the Sub- 
divisional Magistrate that on the roth of that month in the house of 
the applicant, who is the villages headman, the applicant and four 
others played dominoes for money and that one of the four, Pa Si,. 


- received Rs. 1-8-0 as commission. When preferring this complaint 


Mauug Hlut was accompanied by one of the aecused, Nga Yun. Pro- 
cess was issued and the accused were called upon to show cause why 
they should not be convicted. Nga Yun admitted the offence and 
implicated the other accused. The other accused denied having 
played for money, but admitted that they played forlove. Maung 
Hut, examined as a witness, said that at about 10 P.M, on the night 
in question, he went and peeped in at the gamblers from near the 
steps. He had commissioned Nga Yun (accused) to tell him when 
there was any gambling; and he went with Nga Yun and had a look. 
From this peep, how long continued is not stated, Maung Hlut was 
able to say that the accused were all playing for money, and that Pa 
Sitook commission to the amount of Rs. 1-4-0 or Rs. 1-8-0: He 
said that San Baw, Po Thaik, and Po Mya were present near the 
gambling ring. The remaining witnesses were these three men who- 
are Maung Hlut’s nephews. San Baw said that he saw the accused. 
gambling for about the time it would take to boil a pot of rice. This 
was at 7 o'clock in the evening. When he came down from the house: 
he saw Nga Hlut near the steps. He said that the gambling was. 
for money and that Pa Si took commission, perhaps Re. 1 or Rs, 1-4-0. 
Po Thaik went to the thugyi’s house at sunset on that date and found 
the accused gambling, and Pa Si taking commission about 2 to 
4annas. He looked on at the game for about the time it takes to- 
boil two pots ofrice. He did not see Nga Hlut. Shwe Mya also 
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went at sunset and looked on for ashort time and saw much the same 
as Po Thaik. 

For the defence, the brother-in-law of the headman anda youth 
who slept in the house on the night in question, were called to prove 
that the accused played dominoes for love only. 


The Subdivisional Magistrate, on this evidence and on the ad- 
mission of Nga Yun, convicted the accused, He made no reference 
to the fact that Nga Hlut wasthe informer, and the other witnesses 
his nephews ; but he was careful to point out the relationship of one of 
the defence witnesses to accused Maung Gyi and he noted in respect 
of the other witness for the defence that he was clerk toa friend of 
Maung Gyi. This may be true, but it does not appear on the record, 
The Magistrate took no notice of the discrepancies as to time in the 
evidence of the witnesses fer the prosecution. When every allowance 
is made for vagueness of ideas.of time, Nga Hlut’s statement that 
when he peeped in at 10P. M., his three nephews were present, can 
hardly be reconciled with the statements of Po Thaik and Swe Mya, 
who were there for a short time at sunset. 


The cruciel point inthe case is whether Pa Si took commission, 
All the witnesses say that he did so. But they gave no particulars 
and their evidence on the point seems*of little value. 

‘laking into consideration the fact that Nga Hlut was an informer, 
no doubt expectant of reward, which was indeed ‘granted him, that 
the witnesses are his near relations, that the evidence is inconsistent 
ina material point and not specially credible on the face of it, ] am 
of opinion that the conviction of Maung Gyi in this case is not sus- 
tainable. No man would be safe from prosecution for illegal gam- 
bling if convictions could be had on the mere word of an informer 

. corroborated solely by the bald statements of his near relations and 
by no other evidence direct or circumstantial. The admission of 
the accused, Nga Yun, who was in league with the informer, cannot 
be considered as materiaily corroborating the evidence for the pro- 


secution. 


The convictions of Pa Si, Maung Gyi, Po Maung, and Ya Baw 
are reversed and it is ordered that the fines, if }.aid, be refunded to- 


them. The conviction of Nga Yun must stand, as he admitted the - 


offence. Ihe order granting a reward to Nga Hlut is set aside; if. 
any reward had been paid it must be refunded. 


Noa Pa Sr 


v, 
Quren-Empress;. 


Criminal Revision 
No, 147 of 


1900. 
March, 
6th, 
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Before Thirkell White, Esq.,C.1.€. 


QUEEN-E MPRESS v. NGA PO LIN, NGA TUN LIN, NGA PO KAN, 
NGA PO TAIK, NGA PO CHIT, anp NGA SHAN GYL. 


Imprisonment in default of payment ofa fine under section 11 or section 12 
of the Gambling Act, 1899, is limited to one-fourth of the maximum term of 
imprisonment for the offence. 


Reference:—1, U. B. R., 1897-1901, page 221, 


Tue Magistrate seems to have discovered that he had passed an 
illegal order of imprisonment in default of payment of fine and to 
Lave corrected his judgment. If, as seems clear, he did this after 
signing and delivering the judgment; his action was irregular and 
illegal. 

“Phe attention of the Magistrate is drawn to the ruling of this 
Court in Queen-Empress v. fun Ala,* which declares that section 65 
of the Indian Penal Code applies to offences punishable with imptison- 
ment or fine. Vhe ruling is applicable to sentences of imprisonment, 
in default of fine under sections #: and 12 of the Gambling Act, 1899. 





* Page 221. 
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Before H. Thirkell White, Esq., C12. 


Criminal Rivision 


QUEEN-EMPRESS wv. NGA TUN HLA. No. 385 of 
Mr. H. M. Liitter, Government Prosecutor—for the Crown, 1 2 
Public Gambling Act, 1867, s. 3 *—Imprisonment—Limit of—in default of pay- 4 
ment of fine under—, —— 


The question in this case is whether section 65 of the Indian Penal Code applies 
to imprisonment in default of payment ofa fine under section 3 of Act I11 of 1867.* 

Held—that section 65 of the Indian Penal Code is intended to apply to offences 
,punishable with imprisonment or fine, and that imprisonment in default of the pay- 
«ment of a fine under section 3 of Act III of 1367* must be limited to one-fourth of 
sthe maximum term of imprisonment awarded for the offence. 


References :— 
Para. 122, U.B.C.M. 
1, U. B. R. 1892-6, page 93. 
P, J. L. B. 1897, page 385. 
Maxweil on Statutes, pages 42-—374. 

THE question which has been raised and argued in this case is 
whether section 65 of the Indian Penal Code applies to imprisonment 
in defauit of payment of a fine under section 3 of Act Il] of 1867.* The 
penalties imposed by the last-quoted section are fine not exceeding 
Rs. 2v0, or imprisonment for aterm not exceeding three months; a 
sentence of imprisonment and fine cannot te passed _‘T he provisions 
of sections 63 to 70 of the Indian (ena! Code apply to fines imposed 
under Act III of 1807,* m virtue of section 25 of the General Clauses 
Act, 1897. Section 64 of the Penal Code, as amended by Acts VIII 
of 1882 and X of 1886, distinguishes between offences punishable 
(1) with imprisonment as well as fine, (2) with imprisonment or fine, 
‘and (3) with fine only. It seems at first sight, therefore, that the ex- 
pression “imprisonment as well as fine” is not inciusive of the term 
‘imprisonment or fine.” If this iy so, section 65 of the Penal Code, 
which limits the term of imprisonment in default of payment of a fine, 
“if the offence be punishable with imprisonment as well as fine,” does 
not govern the case of an offence punishable with “ imprsonment or 
fine” but not with both. This is the view which has been taken on 
more than one occasion by this Court. In Circular No. 4 of 18go0,t it 
issaid: “ section 65 ig not applicable to offences punishable with im- 
“ prisonment or fine, e.g., offences under sections 3 and 4 of the Gam- 
‘bling Act, 1807.{ In such cases, therefore, there is no restriction upon 
“a Magistrate’s power of imprisonment in default of payment of a fine, 
‘except that imposed by section 32, Code of Criminal Procedure.” 

In Queen-Empress v. Po Tu§ the same opinion was expressed :—~ 


“Section 65 applies where an offence is punishable, not with imprisonnient, or 
‘ne, but with imprisonment as well as fine. 


* Section 12, Gambling Act, 1899.] 

+ Obsolete, vide para, 122, U. &, C.M.] 

+ Sections 12 and 11, Gambling Act, 1899.] 
§1,U.B R., 1892—06, page 93-] 


QuesN-EMPRESS 


De 
Nea Tun Ha. 
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I should be content to follow these rulings without question, but for 
the reasons noted below. In Lower Burma, the contrary view has been 
held. In the judgment reported in Printed Judgment, 1897, page 385, 
it Is said :— . . 

“ Asthe maximum term of imprisonment under section 4. *of the Public Gambling 
Act is one month, the accused could not, under section 65, Indian Penal Code, be 
sentenced to more than one week’s imprisonment in default of payment of fine. , 
Section 65 has been made applicable to fines imposed under the Public Gambling 
Act, 1867, by section 25 of the General Clauses Act, 1897.” 

The-terms of section 37 of the Police Act, 1861, asamended by Act 
VIII of 1895, seem to support the view taken in the ruling last quoted. 
That section enacts that, notwithstanding anything in section 65 of the 
Indian Penal Code, a certain term of imprisonment in default of pay- 
ment of a fine under section 34 of the Act shallbe legal. ow offences. 
under section 34 of the Police Act are punishable with imprisonment 
or fine, not with both. If, therefore, section 65 of the Penal Code,. 
does not apply to offences punishable only with imprisoment or fine,. 


: the proviso to section 37 of the Police Act seems to be superfluous, 


If, on the other hand, section 65 docs apply to those offences, the dis-- 
tinction in section 64 of the Penal Code, between offences ‘‘ punishable 
with imprisonment as well as fine” and offences “ punishable with: 
imprisonment or fine’? seems unnecessary. 

* * * & 

It is further to be noted that, unless section 65 of the Indian Penal 
Code applies to offences punishable with imprisonment or fine, there 
is no section which can apply tothose offences so far as regards the 
limitation of imprisonment in default of payment of fine. The some- 
what anomalous result would ensue under the ruling in Circular 4 of 
1890 ¢ that a Magistrate of the first class passing sentence under sec- 
tion 3 or section 4 of Act III of 1867 | might impose a sentence of two 
years’ imprisonment in default of payment of fine. ; 

Further, there is the undoubted fact that, in enacting the proviso to: 
section 37 of the Police Act, the Legislature held that section 65 of 
the Indian Penal Code would, if not excluded, apply to cases under 
section 34 of the Police Act. Ifthat isso, then section 65, Indiaw 
Penal Code, must apply to cases under section 3 of Act III of 1867.$ 
Itis arecognized rule of construction that a later Act may furnish a 
legislative interpretation of an earlier Act (Maxwell on the interpre- 


tation of Statutes, page 42), or as is said in another passage :— 

“ Where it is gathered from a later Act that the Legislature attached a certain. 
meaning to certain words in an earlier cognate one, this would be taken as a legis~ 
lative declaration of its meaning there.” (bid, page 374.) 

This canon of construction appears to meet the present case pre- 
cisely. 
On full consideration, I am of opinion that section 65 of the Indian. 
Penal Code is intended to apply to offences punishable with imprison- 
ment or fine and that imprisonment in-default of the payment of a fine 


(* Section 11, Gambling Act, 1899.] 
i Obsolete, vide para. 122; U.B.C.M.] 


+ Sections 12 and 11, Gambling Act, 1899.) 
§ Section 12, Gambling Act, 1899.] 
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under section 3 of Act III of 1867 must be limitéd to one-fourth of the Quesn-Empress 
maximum term of imprisonment awarded for the offence. The rulings TH 
to the contrary in Circular 4 of 1890+ and Queen-Empress v. Po Tut Nos Ton Hts. 
are therefore superseded. 

In the concrete case out of which this reference arises the fines 
ewere paid. Formal amendment of the sentences is therefore unneces- 
ySary. 





* {Section 12, Gambling Act, 1899.] 
t [Obsolete, vzde para, 122, U.B,C.M.] 
i [1, U.B.R., 1892—96, page 93.] 
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Before H. Thirkell White, Esq. C128. 


QUEEN-EMPRESS wv. NGA YA PO. 


Offences under clauses la) and (d), section 42, Gambling Act, may be separately: 
punished—Omission of Magistrate to comply with section 191, Criminal Proce-- 
dure Code, invalidates a tvial— Magistrate preciuded by section 14, Gambling Act, 

ony taking cognisance of offence under section 12, commttied more thana month 
before receipt of vepori—to allow gamblingin one’s house or to lend money 
gambling is not per se an offence—Evidénce of accomplices absolved under sec- 
tion 9, Gambling Act, not invested with any special value. 





The accused was convicted of using his house asa2common gaming-house and 
of advancing money to persons who frequented his house for gaming and was sen” 
tenced separately under clause (2) and clause {d) of section 12 of the Gambling 
Act. The Magistrate tock cognizance of the offence on a report by a Township- 
Judge under section 190, sub-section (1), clause (c), of the Code of Criminal Proce- 
dure, but did not inform the accused that under section 191 of the Code he was en« 
titled to be tried by another Court, The Township Judge’s report was received. 
by the Subdivisional Magistrate on goth May 1900, Yet in stating the particulars 
of the offence to the accused the Magistrate included reference to acts .committed 
on or abont the 3zst March 1900, as well as acts said to have taken place on or 
about t5th May rgoo. The particulars of the offence stated to the accused were 
firstly that he “ being the owner of a house allowed gambling to be openly carried 
on in (his) house ” and secondly that he “advanced or lent money to one Maung 
Than,.............. in order that he (might) gamble in (his) house.” The Magis- 
trate next proceeded to examine eight men who had, he said, been abselyed from 
punishment under section 2 of the Gambling Act. The case against the accused 
depended entirely on the evidence of these eight witnesses who were accomplices. 

Held—that offences under clause (¢) and (d) of the Burma Gamling Act are 
distinct and may be separately punished. 

Held also—that the omission of the Magistrate to comply with the imperative 
rule of law laid down in section ig1, Code of Criminal Procedure, was a defect 
which invalidated the whole trial, 

Held also—that by section 14 of the Gambling Act the Magistrate was precluded 
from taking cognizance of any offence under section 12 of the Act committed 
more than a month before the offence was reported to him. 

Hold also—that it is not per se an offence for any man to allow gambling to be 
carried on in his house, whether openly or secretly, or evento lend money to 
people to gamble in his house. 

Held also—that absolution under section 9, Gambling Act, was superflous, as. 
the persons absolved were not alleged to have gambled in a common gaming-house 
within seven days before their conduct was reported to the Magistrate. 

Held also—that, though section g of the Gambling Act by inference renders it 
admissible to examine persons who are accomplices of the accused, it does not in-., 
vest their testimony with any special value beyond that whick ordinarily attaches. 
to the evidence of accomplices. 

THE accused has been convicted of using his house as a common 
gaming-house and of advancing money to persons who frequented his. 
house for gaming ; and has been sentenced separately under clause (a) 
and clause (@) of section 12 of the Burma Gambling Act. I.am not 
prepared to say that a person cannot be convicted and sentenced un- 
der clause (a) and clause (@) of the above sectionif ke keeps a com-- 


1901.] UPPER BURMA RULINGS. 225 





Gambling—1z2, 14, 9. 


le rere tt ed ee 


mon gaming-house and advances money for the purpose of gambling 
therein, * The offences are distinct and may, in my opinion, be separ- 
ately punished, 

But there ate several points in the case which call for comment. 
The ‘Magistrate took cognizance of the offence on a report by a Town- 
ship Judge. It is clear therefore that he took cognizance under sec- 
tion igo, sub-section (7), clause (c}, of the Code of Criminal Procedure. 
lt was therefore his duty, under section 1:91 of the Code, to inform the 
accused that he was entitled to be tried by another Court. The omis- 
sion of the Magistrate to comply with this imperative rule of law is not 
a mere etror of procedure. It is a defect which invalidates the whole 
trial. Even if it were held to be an error of procedure, it could not 
be passed over in this case, for the Magistrate’s remarks in the 
diary, under date goth May 1900, and in the judgment show that be 


had conceived an opinion as to the guilt of the accused before he be-' 


gan the trial. The accused was certainly prejudiced by having the 
case tried by the Subdivisional Magistrate. 

The Township Judge’s report was received hy the Subdivisional Ma- 
gistrate on 30th May 1900, The Magistrate was therefore precluded 
by section 14 of the Gambling Act from taking cognizance of any 
offence under section 12 of the Act committed before 30th April 1900, 
Yet in stating the particulars of the offence to the accused, the Magis- 
trate included reference to acts committed on or about 31st March 
1900, as well as to acts said to have taken place on or about 15th May 
1900. The particulars stated disclosed no offence. ‘The first head 
of the accusation was that the accused “being the owner of a house 
allowed-gambling to be openly carried on in (his) house ;” the second 
was that he “ddvanced or lent morey to one Maung Than... 
sencsreeeeeeeitt order that he (might) gamble in (his) house.’ The 
Magistrate should know that it is not per se an offence for any man 
to allow gambling to be carried on in his house, whether openly or 
secretly, or even to lend people money to gamble in his house. The 
accused was therefore prejudiced by not haying the particulars of the 
offence correctly explained to him. 

The Magistrate next proceeded to examine eight men who had, he 
said, “been absolved from punishment under section 9 of the Gambling 
Act.” Absolution was superfluous in the case of these men as they are 
not alleged to have gambled in a common gaming-house within seven 
days before their conduct was reported to the Magistrate. They were 
or should have been, therefore, secured from punishment already. 

The case against the accused depended entirely on the evidence of 
these eight witnesses. They were accomplices and though section g 
of the Gambling Act by inference renders it admissible to examine 
persons who are accomplices of the accused, it does not invest their 
testimony with any special value beyond that which ordinarily attaches 
to the evidence of accomplices. The ordinary rule is that an accomplice 
is unworthy of credit unless he is corroborated in material particulars 


Qusen-EmPRess 


uv. 
Nea ¥APo. 
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and that the evidence of one accomplice does not corroborate that of 
another within the meaning of the former part of the Rule. No doubt 
a conviction is not illegal merely because it is based onthe evidence of 
an accomplice. But when a Magistrate convicts on the evidence of 
accomplices, he is bound to explain clearly the reasons why he considers 
their testimony trustworthy. 


Of these -eight man, only one, Maung Than, gives the date on which 
he gambled in the accused’s house and on which the accused took 
commission. He gives the date as 16th May 1900. This man, it may 
be remarked, had borrowed money from the accused. It was to his 
interest to show that the maney was borrowed for the purpose of 
unlawful gaming. The fact that anything was done within a month 
before the Magistrate received’the report rests on this man’s unsup- 
ported evidence. The other witnesses all say that they gambled in 
the accused’s house and that he took commission fromthe gamblers. 
If this is true, he no doubt committed an offence under section 12 of 
the Gambling Act. But not one of them mentions any date. It is 
clear that the Magistrate did not realize that the date was not an 
essential ingredient of the offence, but essential with reference to his 
power to take cognizance of it. These witnesses were allowed to tell 
their story without check. So reckless were there assertions, or so 
careless was the Magistrate to ascertain and record a witness's meaning 
that one witness said he had gambled six times with six other witnesses 
some of whom swore they had gambled only once, twice, or thrice. 

The Magistrate then examined the accused and elicited from him 
that he had gambled in his house two or three times in the month of 
Kazon. As Kazgon began on the 28th April, this was not realty an 


admission of anything within a month before the receipt of the report. 


Moreover, the accused did not admit that “he had used his house‘as a 
common gaming-house. He was not asked any question to that effect. 
All that he admitted was that he had gambled in his house. This is 
what the Magistrate calls “ giving in and admitting the whole thing.” 
He then proceeded to convict the accused. 


” The whole proceedings constituted a travesty of the forms of justice. 
The Magistrate did not bring an unbiassed mind to the trial. Before 


‘he began he recorded that the accused’s procedure deserved severe 


punishment. He disregarded an imperative rule oflaw. He paid no 
attention to the provisions of the Act under which he professed to try 
the accused or to the ordinary rules and principles of evidence. A 


‘conviction had under such conditions cannot possibly be sustained. It 


is to be regretted that the District Magistrate did not observe the above 
points and report the case to this Court. 

The conviction of Ya Po under clause (a) and clause {d) of section 
12 of the Gambling Act is reversed and it is ordered that the fines be 


‘refunded to him. 
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Before H. Thirkell White, Esq., C12. 
QUEEN-EMPRESS 7. NGA KYAUK MAW, 

Procedure in demanding security wtth reference to section 17, Gambling Act— 
ig agatiust order passed by Subordinate Magistrate lies to the District Magis- 
trate, 

The accused was ordered to furnish security ta be of good behaviour cn the 
ground that he earned his livelihood, in part, by promoting unlawful gaming. He 
appealed tothe District Magistrate who held that the case was not under sec- 
tion 118 of the Code of Criminal Procedure and that therefore an appeal did not 
lie under section 406 of the Code. 

Held,—that in demanding security with reference to section 17 of the Gambling 
Act, the Magistrate must be held to act under section 118 of the Code of Criminal 
Procedure and consequently that an appeal lies to the District Magistrate under 
section ,o6 of the Code. : 

THE accused was ‘ordered to furnish security to be of good behavi- 
our on the ground that he earned his livelihood, in part, by promoting 
“unlawful gaming. He appealed to the District Magistrate who held 
that the case was not under section 118 of the Code of Criminal 

Procedure, and that thercfore an appeal did not lie under section 406, 

The District Magistrate.did not perhaps refer to section 17 of the 

Gambling Act. ‘That section does not in terms empower a Magis- 

trate to demand security. It empowers him to deal with any person 

concerning whom he receives certain information as nearly as possible 

‘as if the information were of the description mentioned in section r10 

of the Code of Criminal Procedure. How then must he deal with 

him? He must record an order under section 112 and proceed in 
accordance with the following sections of the Code and, if he finds it 
necessary to demad security, he must make an order under section 

118. That is the only section under which, proceeding as nearly as 

may be as ifthe information was of the description mentioned in 

section 110, the Magistrate can make an order demanding security. 

Against that order, when passed by any Magistrate other than a Dis- 

trict Magistrate, an appeal lies to the District Magistrate under sec- 

tion 406 of the Code of Criminal Procedure. 
[ therefore reverse the order of the District Magistrate and direct 
him to deal with the appeal of Kyauk Maw in accordance with law. 


16 
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Before G. W. Shaw, Esq. 
NGA HOK ». KING-EMPEROR, 
Mr, #. N. Hirjee—for applicant. 
Unlawful gaming—Promoting or assisting in the promotion of—Evidence of 
general repute. 


The accused was prosecuted under section 17 of the Gambling Act and ordered 
to furnish security in the sum of Rs. t,o00. The evidence actually adduced con- 
sisted of the statements of two witnesses, who said they had heard that applicant 
practised or permitted unlawful gaming in his house, of four witnesses, who said they 
had heard that accused allowed gambling at his house, but whether lawful or not 
they had hot heard, or three witnesses who said they had themselves, once ina way 
seen unlawful gaming at accused’s house; and of one witness who said that it was 
well known in the town that accused permitted unlawful gaming at his house. 

Pointed out,—that what had to be proved was that applicant partially earned 
his livelihood by unlawful gaming or by promoting or assisting mm the promotion 
of unlawful gaming and, under section 117 (3), Criminal Procedure Code, these 
facts might be proved “ by evidence of general repute or otherwise.” 

Held—that the statements of the witnesses who heard this or that were not 
evidence of general repute. 


Reference—l. L. R., 23 Cal., page 621. 


THE order requiring security in this case is bad. 

What had to be proved (see section 17, Gambling Act, and the 
Magistrate’s order under section 112, Criminal Procedure Code) was 
that applicant partially earned his livelihood by unlawful gaming, or 
by promoting or assisting in the promotion of unlawful gaming, and 
under section 117 (3), Criminal Procedure Code, these facts might be’ 
proved “ by evidence of general repute or otherwise.” 

The evidence actually adduced consisted of the statements of two 
witnesses who said they had heard that applicant practised or per- 
mitted unlawful gaming in his house, of four witnesses who said they 
had heard that accused allowed gambling at his house, but whether 
lawful or not they had not heard, of three witnesses who said they had 
themselves, once in a way, seen unlawful gaming at accused’s house 
and of one witness who said that it was well known.in the town that 
accused permitted unlawful gaming at his house. 

The statements of the witnesses who heard this or that are not 
evidence of general repute. This is well explained in the case of 
‘Ram Parshad®* and it is very doubtful if the last-mentioned witness’s 
evidence is evidence of general repute and not merely evidence of 
the existence of arumour. There remains the evidence of the three 
witnesses who say that they have themselves seen unlawful gaming 
permitted at accused’s house. I do not think much weight can be 
attached to vague statements of this kind with no particulars of time so 
that the applicant can meet and repute them. 





ee 


*1,L. R., 23 Cal., page 622. 
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There 3, on the other hand, the evidence of five witnesses, who Nea H6r 
appear to be men of position and respectability, who say that applicant 
is a well-to-do man and a contractor and has a good reputation. 

In these circumstances the Magistrate was not justified in requiring 
“security. 

It is possible that if the Magistrate had put the proper questions to 
_the witnesses they might have given evidence that applicant had a 
general repute as a promoter of unlawful gaming, but this cannot be 


presumed. , 
The order of the Magistrate requiring security is set aside. 
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Before H. Thirkeil W hite, Lsq., CE. 


MAPARA v. THE MUNICIPAL COMMITTEE OF MANDALAY. 
Mr. A. N. Hivjee—for applicant. | Mr. &. C.F. Swinkoe—for respondent. 


Construction of sestion 22x of the Burma Municipal Act, 1898. 


The applicant was convicted and fined Rs. to for disobeying an order of the 
Municipal Committee to all w the scavengers of the Municipality to have passage- 
over his land for the purpose of scavenging cn the premises ‘ of another person. 

Held—that section r2i of the Municipal! Act empowers the Committee to re- 
quire an owner to allow servants of the Committee reasonable access to, or passage 
over, his land forscavenging purposes, whether these purposes concern the land 
7 question or other land. : 

I RESERVED orders in this case in order to ascertain- whether any 
Indian or English cases, or the provisidns of auy other Municipal en-. 
actment, might befound to throw light on the proper interpretation 
of the section. But search has not revealed any authorities on the 
subject. The question concerns the construction of section 121 of the 
Burma Municipal Act, 1898, which is as follows :— 

‘* The Committee may, by notice in writing, require the owner of any land to 
allow its servants such reasonable access to, or passage over, his land for scaveng~ 
ing purposes as it may direct.” 

For the applicant it is urged that this section merely allows the 
Committee to require owners to allow reasonable access to, or pas- 
sage over, their land for scavenging purposes connected with the land 
itself; and that it does not allow the servants of the Committee to 
have access to, or passage over, the land for the purpose of scaveng~ 
ing some one else’s land. In the concrete case, the Committee wish 
its scavengers to pass over Mapara’s land for the purpose of scaven- 
ging the premises of Abdul Khorasan. 

It is clear that the construction which the applicant would place on 
the section involves the proposition that some such words as “in re- 
spect of such land = should be understood after the words ‘‘scavenging 
purposes.” I think it is also reasonable to hold that, if this construc- 
tion is correct, the words “or passage over” are superfluous. It would - 
have been sufficient to provide for reasonable access to the land for 
scavenging purposes ; and it could hardly have been held that reason- 
able access for these purposes empowered the scavengers to enter on 
the extreme edge of the land, but not to move about ‘on it. The ac- 
ceptance of the contention of the learned advocate for the applicant 
involves, therefore, two assumptions, frsz, that the Legislature omit- 
ted words necessary to make its meaning clear; and, secondly, that it 
inserted words which were superfluous and unnecessary. 

Tam not aware of any canon of construction which would justify 
these assumptions. The section, as itstands, is not ambiguous. It 
must, I think, be construed according to its plain and grammatical 
meaning. This isthe meaning which the Magistrate has put upon it 
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in this case, namely, that it empowers the Committee to require an MArars 
owner to allow the servants of the Committee reasonable access to, or @e 
passage over, his land for scavenging purposes, whether these pur- oor ih vais al 
poses concern the land in question or other Jand, The rightsofre- “Manparay. 
sidents of the Municipality are sufficiently protected by the provision 

that the access to, or passage over, the land must be reasonable. 


The application for revision is therefore dismissed. 
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Before G. D. Burgess, Esq. C.8.1. 
QUEEN-EMPRESS 2», NGA KYAW GAUNG, 
Mr. H. M, Liitter, Government Prosecutor—for the Crown. 


Opium Act, 9 ()—Possession of opium without license—Optum carried by a 
servant for lis master-—Possession as distinguished from custody—Bona fide 
custody of a servant on behalf of his master of opium which the latter is legally: 
entitled to possess—Not possession within the meaning of the law—Secus, if 
master could not Legally possess. 


The accused in this case was convicted under section 9 {c) of the Opium Act for 
possessing five tolas of opium without having a passor license from the Collector,. 
and was sentenced to a fine of ten rupees, e 

The Magistrate considered that the offence was purely a technical one which did 
not call for severe punishment. 

The Magistrate accepted the evidence for the defence that the accused was the 
servant of a Chinaman who sent him with a letter to another Chinaman for the 
purpose of procuring opium. 

The opium was purchased at the licensed shop and was made over to accused to 
carry to his master. 

But on the road the police stopped accused, who acknowledged at once that he- 
had the opium and handed it over. The Magistrate was of opinion that, though 
the accused was a “ mere carrier from one employer to another, both of whom were 
authorized to possess opium,” still he was in possessicn of opium and had com- 
mitted an offence under the Act. : 

According to English law, if a servant receives anything for his master from a 
third person, not being his fellow-servant, he has the possession as distinguished 
from the custody of it, until he has put it into his master’s possession by putting it 
into a place or thing belonging to his master, or by some other act of the same 
sort, whether the servant himself has or has not the custody of that place or thing, 

But it was doubted whether any such doctrine applied in India, where there ap- 
pears to be no reason why the possession of the master should not be held to begin 
immediately upon the servant receiving a thing on his behalf. 

In the present instance, anyhow, there was no difficulty about holding that the 
accused, when he received the opium, obtained only the custody and not the posses- 
sion, and that the possession of the master began when he so received the opium,. 
provided the master was legally entitled to possession andthe servant was acting 
under lawful orders, : 

Held,—that ifthe accused had had the custody of no more than three tolas of 
opium, which his master was entitled to possess, it might have been found that he, 
although a Burman, had committed no breach of the Opium Rules on the ground 
that he was not in possession within the meaning of thelaw. But the case was 
complicated by the circumstance that the quantity of opium was more than three 
tolas. ; 

The explanation of the master was that the opium was not bought for himself 
alone, but for two friends besides. 

But there is no provision in the Opium Rules for the possession of more than 
three tolas of opium, by one person, nor for the joint possession of more than that 
quantity by several persons, and consequently the possession of the five tolas found: 
was illegal. ¥* 
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The fact of the servant being in possession of more than three tolas of opium 
altered the position. A servant is bound to obey only the lawful commands Of his 
master. If he breaks the law, he incurs personal liability, whatever orders he may 
be acting under. 

If accused had been ignorant of what he was carrying for his master, his custody 
of the opium would not have amounted to possession. 

But he knew perfectly well what he was doing, and he must be presumed to 
have been aware that a breach of the law was cammitted by his act. His act was 


thus independent of the position of a servant. 
Ifthe master committed the offence of possessing opium in contravention of the 
Opium Rules, it was quite clear that the servant abetted the commission of that 


offence. 
Held—accordingly, that the offence committed was either possession, joint pos- 


. session, or abetment of possession, the last view being perhaps that most free from 
difficulty of any kind. 

Conviction upheld. 

References :— 

1, UB. R.,; r892—96, page 137. 

Digest of Criminal Law by Sir F. Stephen, Art. 306, 

Roscoe’s Criminal Evidence, page 609. 

THE accused in this case has been convicted under section g (c) of 
the Opium Act for possessing five tolas of opium without having a 
pass or license from the Collector, and has been sentenced to a fine of 
ten rupees. 

The Magistrate considered that the offence was purely a technical 
one which did not call for severe punishment. 

The Magistrate accepted the evidence for the defence that the ac- 
cused was the servant of a Chinaman who sent him with a letter to 
another Chinaman for the purpose of procuring opium. The opium 
was purchased at the licensed shop and was made over to accused to 
carry to his master. But on the road the police stopped accused, who 
acknowledged at once that he had the opium and handed it over. 

The Magistrate was of opinion that, though the accused was “a 
‘‘ mere carricr from one employer to another, both of whom are author- 
‘ized to possess opium,” still he was in possession of opium and had 
committed an offence under the Act. Under section g of the Act, 
a person is punishable who possesses opium i contravention of the 
Act or of rules made and notified under section 5, which, zxter alia, 
relates to the possession of opium, 

Section 4 of the Act forbids any person to possess opium except as 
permitted by the Act or rules framed under it. 

Rule 13 under the Act allows in Upper Burma any non-Burman to 
possess opium not exceeding three tolas in weight which he has bought 
from a licensed vendor. 

In Upper Burma no permission is given by the Opium Rules toa 
Burman to possess opium, and the accused in this case was a Eurman, 

Consequently, if accused possessed the opium found on him, he has 
committed a breach of law. 

The case of Queen-Empress v. Taw Wa,* which was decided by Mr 





* U. B. R., 1892—1866, page 137, 
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Justice Copleston, has been distinguished by the learned Government 
Prosecutor, but is similar to the present in some respects. The 
defence there was that the accused, a Chinaman, had purchased the 
opium found for himself and two other Chinaman, but it was found that 
the defence was not proved. The Court went on to say, however, 
that “there is no rule allowing a person to possess opium purchased 
‘by another person, nor to possess Opium in excess of three tolas’ 
“weight which has been purchased for other persons, or which has 
“been handed over to him tocarry. The law must be strictly con- 
“strued or its ends will be easily defeated.” 

After the finding of fact that. had been come to, this conclusion was 
not necessary for the decision of the case, but anyhow it does not 
deal with the question of what constitutes possession, and that is the 
question which arises ior determination in cases of this kind. 

The word ‘' possession” as commonly employed in the English lan- 
guage, is ofan ambiguous character. It is sometimes used to signify 
the control of ownership, and at others 1s confined to the mere keeping 
or custody of a thing forthe owner. in any discussion of the sub- 
ject it is therefore necessary to keep these two meanings distinct in 
the mind in order to avoid confusion of thought ; and in order to avoid 
confusion of expression it is desirable, if possible, to employ different 
terms. 

Let us call the full kind of possession “ possession,” and the other 
kind “custody.” ; 

This distinction is fully recognized by law, for section 27 of the 
Penal Code provides that, “ When property isin the possession of a 
person's wife, clerk or servant, on account of that person, it is in that 
“‘herson’s possession within the meaning of this Code.” 

Explanation.—A person employed temporarily, or on a particular 
occasion, in the capacity of aclerk or servant, is a clerk or servant 
within the meaning of this section. 

This is a repetition of the English law on the subject. If we use 
the terms proposed, we should say that the property 
was in the custody of the servant, and in the posses- 
sion of the master. 

Sit Fitzjames Stephen, in his Digest of the Criminal Law, Article 
306, on Possession, says: “The word ‘custody’ means such a rela- 
tion towards the thing as would constitute possession if the person 
having custody had it on his own account.” 

He then states the English law as follows :—“If a servant receives 
“anything for his master from a third person, not being his fellow-ser- 
“vant, he has the possession as distinguished from the custody of it, 
“until he has put it into his master’s possession by putting it into a 
‘place or thing belonging to his master or, by some other act of the 
“same sort whether the servant himself has or has not the custody 

99 oo Watt of that place or thing,” and the case given in illus- 
and P., 256. tration 1s that of a servant going with his master's 

cart to fetch coals, where the servant is considered 


See Roscoe, page 
‘G09. 
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to be in possession of the coals while he is carrying them in sacks 
ou his back to the cart, and the master as soon as the coals are put 
in the cart. 

In Note XI the learned author commehts on this case and calls the 
rule it illustrates a ‘‘singular doctrine” and Ido not think that any 
such doctrine applies in India, where there appears to be no reason 
why the possession of the master should not be held to begin imme- 
diately upon the servant receiving a thing on his behalf, 


In the present instance, at any rate, there is no difficulty about 
holding that the accused, when he received the opium, obtained only 
the custody and not the possession, and that the possession of the 
master began when he so received the opium, provided the master 
was legally entitled to possession and the servant was acting under 
lawful orders. 

Sir F. Stephen considers it to be showa clearly “that possession 
““ means, in the common use of language, a power to act as the owner 
“of a thing coupled with a presumable inteniion to do so in case of 
need, and that the custody of a servant, ot person in a similar posi- 
“tion, does not cxclude the possession of anotlier, but differs from it 
‘Cin the presumable intention of the custodian to act under the orders 
“of the possessor with reference to the thing possessed, and to give 
“it up to him if he requires it.” : ; 

Conversely, it would appear that the possession of the master ex- 
‘cludes possession by the servant, that is, be it always understood, 
lawful possession. It seems plain that this must be the intention 
of the law, for the contrary would lead to absurd and unjust conse- 
-quences, which it is impossible to believe could have been contem- 
plated. 

For example, Opium Rule 13 quoted above permits possession 
of three tolas of opium by a Chinaman, which the possessor himself 
has bought from a licensed vendor. If possession were meant to 
include the custody of a servant, then the Chinese servant of such 
purchaser, left in charge of his master’s house with the opium in it 
would be punishable for: possessing such opium because he had not 
ought it himself. 

Again, the Native butler of a European gentleman looking after the 
house while his master is absent at his office, would be liable under the 
Arms Act, or the Excise Act, for being in possession of his master’s 
guns Or wine. 

It may safely be affirmed that no such ridiculous reductio ad @b- 
surdum could evér have been intended by the Legislature. 

If, therefore, the accused here had had the custody of no more than 
the three tolas of opium which his master was entitled to possess, I 
should have been prepared to hold that he, although a Burman, had 
committed no breach of the Opium Rules on the ground that he was 
not in possession within the meaning of the law. But the case is 
complicated by the circumstance that the quantity of opium was 
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opium was not bought for himself alone, but for two friends bi 
But there is no provision in the Opium Rules for the posses: 
more than three tolas of opium by ene person, nor for the 
possession of more than that quantity by several persons, and | 
quently the possession of the five tolas found was illegal. 


This fact alters the position. A servant is bound to obey onl 
lawful commands of his master. If he breaks the law, he 
personal liability, whatever orders he may be acting under. 


If accused had been ignorant of what he was carrying for his 
ter, his custody of.the opium would not have amounted to posse 
But he knew perfectly well what he was doing, and he must b 
sumed to have been aware that a breach of the law was committe 
his act. 

His act was thus independent of the position of a servant, an 
taking charge of the.opium may be regarded as possession, 
possession, or abetment of possession, The last view is pe 
that most free from difficulty of any kind, If the master comr 
the offence of possessing opium in contravention of the Opium | 
it is quite clear that the servant abetted the commission of 
offence. 

For these reasons the conviction may be sustained either 
section 9 of the Opium Act, or under that section and section 
Penal Code, together. 
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Before G. DO. Burgess, Esq. C.S.1. 
LAW CHEIN ano LAW YIN v. QUEEN-EMPRESS, 


Mr. A. M, Litter, Government Prosecutor—for the Crown. 
Opium Act 9 (¢)-—Possession—Abet ment. 
References = 
1, U. B. R., 1897—1901, page 232. 
THE case of the second applicant is not pressed. 


As to first accused it is urged that there ought to be some evidence 
to connect him with the contraband opium. 


The case against first applicant-accused is one primarily of pre- 
sumption, or, in other words, it is circumstantial, which merely means 
that the evidence of eye-witnesses to direct acts is wanting. 


But it is no less strong on that account, and is such as is most com- 
monly relied upon both in the ordinary affairs of life and in scientific 
investigation. Human experience shows that one thing is invariably, 
or all most invariably, connected with another, and so it relies on the 
presence of both from proof of the presence of one only. 

Now here first accused was the licensee of the opium shop, which 
belonged to him to a large extent ; which was under his control; and in 
which the other accused were working under him as their master, the 
second accused being the next in authority beneath him. In this 
shop there should have been a certain amount of opium corresponding 
with the quantity taken from the treasury as diminished by sale. 


There was not this quantity, but a discrepancy; but besides that 
there was upwards of 40,000 tolas of opium concealed in yarious 
parts of the shop. In fact this enormous quantity of the contraband 
drug may be said to have been hidden over the shop in every direc- 
tion, and the shop can only be accurately’ described as stuffed with 
it. Primdé facée the presumption from the state of things would be 
that the owner of the shop and every one concerned in carrying on 
the business must have been perfectly well aware that the shop was 
being used as an emporium for the storage of illicit opium. 

This inference would be drawn under section 114 of the Evidence 
Act, which requires the Courts to apply the rules of common sense to 
the facts of daily life which are brought before them, The presump- 
tion could of course be rebutted by proving inconsistent circumstances,. 
but this has not been done except by the introduction of a cock-and- 
bull story about second accused keeping the opium for a friend and 
trying also to sell it to outsiders, 

Consequently the burden of proof laid upon the accused has not. 


been lifted. 
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This is so even without applying section 10 of the Opium Act, which 
makes special provisien for laying the burden of accounting satisfac- 
torily for opium on persons prosecutéd under section 9. 

The presumption extends to the accused other than the present ap- 
plicants, whose case has been referred to the High Court for revision 
by the Court of Session. 

{t is a reasonable inference that these persons could not have been 
working as they were about the opium shop without being privy to 
the smuggling with which it was filled. The thing was an impos- 
sibility. 

Consequently they come under the ruling in Queen-“mbress v. 
Kyaw Gaung,* that as the possession was illegal, they were not 
protected by their position as servants, but must be treated as aiders 
and abettors. On these grounds the conviction of all the accused 
must stand, with the addition of section 1go, l’enal Code, to that of the 
accused subordinate to the applicants. 

The sentence on the applicants is severe, and deservedly so, for it 
corresponds to the scale of their illicit operations. Interference is 
not necessary and would not be appropriate. This application is dis- 
missed, and in the case of the other accused, No. 147, the conviction 
and sentences will stand as they are. 


* Page 252, 
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Before F. S. Coplesion, Esq. 


NGA PO THA anp axotuerR v7. QUEEN-EMPRESS. 
Mr, &. C.F. Swinhve—for applicants, 
Opium Act, 9—Possession’of opium without license. 


It was urged in this case that the arrest was mace by persons unauthorized by 
law to make an arrest in an opium case, and that therefore the presumption 
referred to in section 10 of the Opium Act docs not arise and that the prosecution 
should have proved that the accused had net got a license for possession of the 
opium, and should have offered distinct evidence to show that the possession could 
not be lawful. 

Held—that for a conviction under the Opium Act it matters not, so far as the 
legality ol a conviction goes, by whom the accused was arrested or found in pes- 
session. 

THis is an application in revision against a conviction under section g 
of the Opium Act for possession of a very large quantity of opium. 
I may say at the outset that Ido not propose to discuss the findings 
of fact, but I may add that I see no reason whatever for doubting 
that the two applicants were found in possession of the boxes 
which, on being opened, were found to contain the opium. They had 
unearthed some of the boxes and laid bare the others, Nor can | 
doubt for a moment that the applicants went to this spot in order to 
unearth the boxes, being well aware of what they contained. There 
is no possible reasonable doubt of this knowledge. but it is urged 
that the arrest was made by persons unauthorized by law to make 
an arrest in an opium case, which is true, and that therefore the 
presumption referred to in section ro of the Opium Act does not 
arise and that the prosecution should have proved that the accused 
had not gota license for possession of the opium, were not Govern- 
ment officers, &c., and should have offered distinct evidence to show 
that the possession could not be lawful. To require the Crown to 
prove a negative—to the effect that the accused could not lawfully be 
in possession of 14,000 tolas of opium—would be unreasonable and 
absurd. The accused denied possession and knowledge and, if the 
Magistrate had acquitted the accused because they might possibly be 
licensed transporters of opium he would have shown timself hardly 
qualified for reasonable society. Further, Ican see no reason for 
holding that section 10 of the Act does not apply. Section 9 makes 
punishable possession of opium, and possession such as that of the 
accused, by whomsoever they were arrested, in possession “in con- 
travention of this Act or of rules,’’ &c. The Rulings of this Court on 
sections 4 and 13 of the Public Gambling Act have been quoted in 
support of the learned advocate’s contention, but I think he has lost 
sight of the fact that those decisions turn mainly on the point that the 
expressions used in the sections are not “whoever gambles,” &c., 
but whoever is fownd gaming. For a conviction under the Opium 


Criminal Revisisc 
No. 1152 of 
1898, 
Fanuary 
goth, 
1899. 





Noa Po TBa 


wv, 
(QUEEN-EM PRESS. 





240 UPPER BURMA RULINGS. [1897— 
Opium—so. 





Act it matters not, so far as the legality of a conviction goes, by 
whom the accused was arrested or faund in possession. 

The other point urged in support of this application is that the 
evidence of the witnesses who say they saw the accused digging out 
the boxes should be disbelieved, because they wrongfully arrested the 
accused, and hoped for a reward in case of conyiction. I have no 
doubt the Courts below considered carefully whether the witnesses, 
evidencé was exaggerated or untrue, in view of the fact that they were 
likely to profit by a conviction. 

As to the question of arrest, i note that it is not even clear that this 
was illegal, for it appears that the accused were thought at the time 
to be disposing of stolen property and they’ were arrested in the act. 
The Sessions Judge has remarked on this. 

This application is rejected, 
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QUEEN-EMPRESS ». KVEIN KWUN. No. rx62 of 
; 1898, 
Opium Act, 9 (c)—Offences under, Yanuayy 
Held—that when an accused person is convicted of an offence under the Opium a ke, 
Act under conditions which lead the Magistrate to conclude that heis engaged in eeoye 


=a 


asubstantive term of imprisonment may appropriately be awarded in addition to 
a substantial fine, 


I agree withthe District Magistrate in thinking that the sentence 
in this case was inadequate. Without wishing to limit the discretion 
of Magistrates, who must consider the circumstance of each case on 
its merits and apportion penalties accordingly, I think it may safely 
be Jaid down as a general principle that when an accused person is 
convicted of an offence under the Opium Act under conditions which 
lead the Magistrate to conclude that he is engaged in traffic in opium 
on a large scale or in transporting opium in considerable quantities, a 
substantive term of imprisonment may appropriately be awarded in 
addition to a substantial fine. When opium is smuggled or sold in 
large quantities, the profits are probably: such that the prospect of 
a sentence of fine only does not act as adeterrent. These remarks 
do not conflict with the remarks of my learned predecessor in Pex Ye's 


case.* 


In the present case it is not necessary to take steps for the enhance- 
ment of the sentence. 





eA e RS ne tink erent mee 


*7,U. B. R., 1892—96, page 139. 


Criminal Revision 
No, 1145 of 
‘Z9CO, 
December 
13th. 
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Opium—g (c), Io. 
Before H Thirkeli White, Esq. CA.2. 
WAING SHWAN v. QUEEN-EMPRESS. 


Mr. S.C. Dutéa—for applicant. Mr. 4. Af. Litter, Government Prose- 
cutor—for the Crown. 
The holder of a mate's recetri ts presumed tillthe contrary is proved, to be in 
, possession of the consigninent covered by tt, 


Tre accused wasfound in possession of two mate’s receipts which covered nine 
packages carried by a steamer from Bhamo to Mandalay and were found, on arrival, 
to contain a large quantity of opium. The only point argued in this application 
was that the mere pussession of the mate’s receipts did not show that the accused 
knew that the consiznment covered by them contained opium. and that unless he 
had this knowledge he could not be held to have been in possession of the opium. 

Held—that the accused was aware that he was in possession of the mate’s 
receipts and coustructively of the packages covered by them. 

Held atso,—that under section tool the Opium Act the accused having been 
found in constructive possession of packages containing opium was bound to ac- 
count satisfactorily foritand to prove that no offence was committed by him in 
respect of it. 


References >— 
1,U.B.R., 1892-1896, page 339. 
1, U. B. R., 1897—1901, page 232. 
S.].L.B., page 573. i 
THE facts found, and no doubt rightly found, by the Lower Courts. 
are that two mate’s receipts were found in possession of the accused 
and that these receipts covered nine packages carried by a steamer of 
the Irrawaddy Flotilla Company from Bhamo to Mandalay, and found, 
on atrival at Mandalay, to contain a large quantity of opium. {[t is not 
‘disputed that, if the accused-applicant was in possession of the mate’s 
receipts and if he knew that the consignment covered by them con- 
sisted of or contained opium, he must be held to have been in posses- 
sion of the opium... | think that this proposition is sound. The 
possession of the mate's receipts, gave the holder the exclusive right 
to obtain delivery of the consignment ; and in these circumstances | 
think he is rightly held to have been constructively in possession of it. 
‘The principle is the same as that laid downin Pen Yev. Queen- 
Empress * and further developed in the Qusen-Empress vy. Kyaw 
Gaung.+ eons ie a 
The only point argued in this application is that the mere posses- 
sion of the mate’s receipts did not show the accused knew that the 
consignment covered by them contained opium; and that unless he 
had this knowledge he could not be held to have been in possession of 
the opium. He might have been entirely ignorant of the contents of 
the packages and no more liable to conviction for illegal possession of 


* 1, U_B. R., 1892—1896, page 139. 
+1,U.B.R., 1897-1901, page 232. 
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opium than would be a person standing in the street into whose hands 
a smuggler pursued by the police should thrust a packet of opium as 


Warne Sawan 
U. 


he ran by. It may be conceded that “ possession ‘implies knowledge QU&28-EmPrass. 


on the part of the alleged possessor, not only, as explained in Queen- 
Empress y. Chit Aung, * as to the fact of possession, but as to the 
‘nature of the object possessed. The case just mentioned was cited 
in argument ; but it does not apply to the case under consideration. 
It was a case iti which the accused was not found to have known that 
the opium which he was charged with possessing was in his keeping. 
Here it cannot be disputed that the accused knew that he was in 
possession of the mate’s receipts and constructively of the packages 
covered by them. But it is necessary to find that he knew what the 
packages contained. This was explained in the case of Kyaw Gaung 
above cited in which it was said— 

* If accused had been ignorant of what he was carrying for his master, his custo- 
dy of the opium would not have amounted to possession.” 

It may also be allowed that the mere possession of the mate’s re- 
ceipts did not conclusively prove that the accused knew the contents 
of the consignment. But it is abvious that it raised a presumption 
that he did so and that the burden of proving that he had not this 
knowledge rested on him. Reference may be made again to the case 
of Pix Ye,+ where the effect of sections 114 and 106 of the Evidence 
Act and of section ro of the Opium Act was pointed out. Under sec- 
tion 114 of the Evidence Act, the Court may justly presume that a 
person who is in possession of documents constituting him the posses- 
sor of a valuable consignment is aware of the nature of the consign- 
ment. Under section 106 of the same Act, the nature of the accused’s 
connection with the mate’s receipts, which it is suggested might 
have been. sent to him by an enemy for the purpose of getting him 
into trouble, was a fact especially within his knowledge, and the 
burden of proving it was therefore on him. Under section 10 of the 
Opium Act, the accused having been found in constructive possession 
of packages containing opium, was bound to account satisfactorily for 
it and to prove that no offence was committed by him in respect 
of it. : 

The accused made no attempt to show that he was an immocent 
holder of the mate’s receipts. His defence was that they were never 
in his possession at all. Itis idle for his advocate at this stage to 
suggest that, though he was in possession of the mate’s receipts and 
therefore of the packages to which they referred, he may have been 
ignorant of the nature of the consignment. 

lam of opinion that there can beno possible doubt as to the correct- 
ness of the conviction in this ease, and I dismiss the application for 
revision. 


*S. J. L. B., page 573. dite 
ts, U. B. R,, 1892-1896, page 139. 
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Penal Code—63. 
Penal Code—6z. 
ai Ne Hewtsiis Before G. D. Burgess, Esq.,C.S.1. 

Ge 
are QUEEN-EMPRESS v. VENGALASAWMY. 
April Penal Code, 63-—Measure of punishment tn imposition of fine. 

ard, tn criminal cases the measure of punishment must be carefully regulated and 

in the imposition of a fine due proportion must be preserved with regard to the 


nature of the offence and the means of the offender. 


Section 63, Penal Code, says : “ Where nosum is expressed to which a fine may 
extend, the amount of fine to which the offender is liable is unlimited, but shail not 
be excessive; ” and it has been remarked: “ The description of fine which it was 

: the object of section 63 of the same Code to prohibit was a 

VIL W-R. Cr. R. fine which it would be impossible or very difficult for the ac- 
a7: cused person to pay or wholly disproportionate to the character 

of the offence,” 

fhe principle involved applies whether the section itself is directly applicable or 
not. . 

The following extract from Lord Macaulay’s note on the Chapter of Punishments 
in the draft Penal Code may advantageously be quoted for guidance. 

* Fine is one of the most common punishments in every part of the world, and 
it is a punishment the advantages of which are so great and obvious that we pro- 
pose to authorize the Courts to inflict it in every case except where forfeiture of 
all property is necessarily part of the punishment. Yet the punishment of fine is 
open to some objections. Death, imprisonment, transportation, banishment, soli- 
tude, compelled labour are not indeed equally disagreeable to all men. But they 
are so disagreeable to all men that the Legislature, in assigning these punishments 
to offences, may safely neglect the differences produced by temper and situation. 
With fine the case is different. In imposing a fine it is always necessary to have 
as much regard tv the pecuniary circumstances of the offender as to the character 
and magnitude of the offence. The mulct which is ruinous to a labourer is easily 
borne by a tradesman and is absolutely unfelt by a rich zemindar. 

‘« It is impossible to fix any limit to the amount of a fine which will not either be 
so high as lo be ruinous to the poor, or so low as to be no object of terror to the 
rich. There are many millions in India who would be utterly unable to pay a fine 
of fifty rupees. ‘There are hundreds.of thousands from whom such a fine might 
be levied, but whom it wculd reduce to extreme. distress ; there are thousands to 
whom it would give very little uneasiness ; there are hundreds te whom it would 
be a matter of perfect indifference and who would not cross a room to avoid it. 
The number of the poor in every country exceeds in a very great ratio the number 
of the rich. The number of poor criminals exceeds he number of rich criminals 
in astill greater ratio, And to the poor criminal it is a matter of absolute in- 
difference whether the fine to which he ig liable be limited or not, unless it beso 
limited as to render it quite inefficient as a mode of punishing the rich. Toa man 
who has no capital, who as laid by nothing, whose monthly wages ate just suffi- 
cient to provide himself and his family with their monthly rice, i matters not 
whether the fine for assault be left to be settled by the discretion of the Courts, or 
whether a hundred rupees be fixed as the maximum. There are no degrees in 
impossibility, He is no more able to pay a hundred rupees thanto payalac. A 
just and wise judge, even if entrusted with a boundless discretion, will not, under 
ordinary circumstances, sentence such an offender to a fine of a hundred rupees ; 
and the limit of a hundred rupees would leave it quite in the power of an unjust 
or inconsiderate judge to inflict on such an offender all the evil which can be in- 
flicted on him by means of fine. 

“ If, in imitation of Mr. Livingston, we provide that no fine shall exceed one- 
fourth of the amount of the offender’s property; no serious fine will ever be im-: 
posed in this country without a long and often a most unsatisfactory investigation 
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in which it would be necessary to decide many obscure questions of right pur 
posely darkened by every artifice of chicanery. And even if this great practical 
difficulty did not exist, we should see strong objections to such a provision in a very 
large class of casts, ‘Take the case ofa corrupt judge who has accumulated a 
Jac of rupees by his illicit practices. A fine which should deprive such a man of 
the whole of his fortune would not appear to be excessive, And certainly we 
should think it most undersirable that he should be allowed to retain 75,000 rupees 
of his ill-gotten gains, ‘Again, take the case of a man who has been suborned 
to commit perjury and has received a great bribe for doing so. Such a man 
may have little or no property, except what he has received as a bribe. Yet it 
is evidently desirable that he should be compelled to disgorge the whole. No 
man ought ever to gain by breaking the law; and, if Mr. Livingston’s rule were 
adopted in this country, many would gain by breaking thelaw. To punish a man 
for a crime, and yet to leave in his possession three-fourths of the consideration 
which tempted him to commit the crime, is to hold out at once punishments for 
crime and inducements to crime. It appearsto us that the punishment of fine 
is a peculiarly appropriate punishment for all offences to which men are prompt- 
ed by cupidity, for it is a punishment which operates directly on the very feel- 
ing which impels men to such offences. A man who has been guilty of great 
offences arising {rom cupidity, of forging a bill-of-exchange for example, of keep- 
ing areceptacle for stolen goods, or of extensive embezzlement, ought, we con- 
ceive, to be so fined as to reduce him to poverty, That sucha man should, when 
his imprisonment is over, return to the enjoyment of three-fourths of his property, 
a property which may be very large, and which may have been accumulated by 
his offences, appears to us highly objectionable. Those persons who are most 
likely to commit such offences would dften be less deterred by knowing that the 
offender had passed several years in imprisonment than encouraged by seeing 
him after his liberation enjoying the far larger part of his wealth. 

“ We have never seen any general rule for the limiting of fine, which we are dis- 
posed to adopt. The difficulty of framing a rule has evidently been felt by many 
eminent men. The authors of the Bill of Rights, with many instances of gross 
abuse fresh in their recollection, could devise no other rule than that excessive fines 
should not be imposed. And the authors of the Constitution of the United States, 
after the experience of another century, contented themselves with repeating the 
words of the Bill of Rights. 

* It will be seen that in cases which are not very heinous we propose to limit the 
amount of fine which the Courts may impose.* But in serious cases we have left 
the amount of fine absolutely tu their discretion; and we feel, as we have said, 
that, even in the cases where we have proposed a limit such a limt will be no pro- 
tection to the poor, who in every community are also the many. We feel that the 
extent of the discretion which we have thus left to the Courts is an evil, and that no 
sagacity and no rectitude of intention can secure a judge from occasional error, 
We conceive, however, that if fine is to be employed as a punishment, and no 
judicious person, we are persuaded, would propose to dispense with it, this evil 
must be endured, We shall attempt in the Code of Procedure to establish such a 
system of appeal as may prevent gross or frequent injustice from taking place, ” 


Fudgment in Revision. 


THE Magistrate considers it reasonable to fine a Madrasi butler, 
whose means of support are Rs. 20 a month, ten rupees, or half his 
month’s pay, for unseemly behaviour under the influence of liquor 
within the limits of a railway by taking off his coat and giving an 
invitation to fight in the pressing but inelegant idiomatic terms of the 
English language commonly in use among the lower orders upon 
occasions of the sort. If the same measure of justice and punish- 
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Queen-EMPRESS went were dealt out to, say, a Magistrate who, if it be allowable to 


CV aNAKLARKW ROE, imagine the possibility of such a thing for the sake of illustration, 
might have looked upon the wine when it was red, and a penalty of - 
some hundreds of rupees were imposed on him, it is certain that the 
voice of the convict would soon be heard raised in loud and impor- 
tunate protest against abuse of authority and excessive and uncalled 
for severity. And the poor must not be oppressed because their 
cries are not equally clamorous, and it is the badge of all their tribe 
to suffer in silence. 

The Magistrate ought to have perceived that he was imposing a 
pecuniary penalty out of proportion to the petty misdemeanour he 
was punishing and to the means possessed by the poor person -he was 
compelling to pay it. 

The amount of the fine is reduced to one rupee. 
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Before H. Thirkell White, Esq., C.1.2. Ceimtwal Revisinn 
QUEEN-EMPRESS v. NGA KAING, No. ie of 
x fe » 
Penal Code 73-—Solitary confinement—Cumulative sentences of—contrary to the October 
intention of section 73, Penal Code, 20th, 


errant 


The accused was sentenced to solitary confinement for three months is one trail 
and to solitary confinement for a further term of three months in a subsequent trial 
or to a sentence of six months’ solitary confinement in all. 

Held,—that the intention of section 73 of the Indian Penal Codeis that a termof 
three months is the maximum period of sclitary confinement that can be judicially 
awarded in a continuous period of imprisonment, 

References : — 

1, U. B. R., 1892—96, page 146. 
L. B. R., 1896, page 213. 

In Criminal Regular Trial No. 29, the accused was sentenced to 
rigorous imprisonment for seven years, of which three months were to be 
passed in solitary confinement. In case No, 31, which was tried a few 
days before, the accused inad already been sentenced to imprisonment 
for four years, of which three months were to be in solitary confine- 
ment. He has thug been sentenced to solitary confinement for six 
months. In Criminal Revision No. 1695 of 1892* it was pointed out 
that cumulative sentences of solitary confinement were contrary to the 
intention of section 73, Indian Penal Code. The same view was taken 
in Criminal Revision No. 946 of 1892 of this Court, from which the fol- 
lowing extract may be quoted :— 

*« When there were so many charges against the same man in the same Court 
more than one sentence of salitary confinement should not have been passed, 

’ Though the case of different convictions is not specially provided for, it seems clear 
that the spirit ot the law is against prolonged solitary confinement,” 

This ruling is cited in the case of Queen-Empressy. Po Tu 1% 
am aware that in that case the learned Judicial Commissioner of 
Lower Burma (Mr. Aston) took the opposite view, and held that it was 
not against the spirit of the law to make three months’ solitary confine- 
ment a part of each sentence of imprisonment passed on separate 
convictions. It has also been pointed out in argument that the Chief 
Court of the Punjab has ruled to the same effect. 

I have attentively considered the Lower Burma ruling cited above, 
and have heard the argument of the Government Prosecutor. But I 
see no reason to dissent from the view taken by my learned predecessor 
in this matter. In my opinion the fact that in section 73 of the Indian 
Penal Code, the term of solitary confinement cannot exceed three 
‘months, whatever may be the term of sentence, clearly indicates the 
intention that this is the maximum period of solitary confinement that 
‘can be judicially awarded in a continuous period of impriscnment. 





* 1, U.B. R., 1892—96, page 146, 
7 L. B. R., 1896, page 213. 
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I note that the District Magistrate is bound by the rulings of the 
Court, and that he is not at liberty to dissent from them on the ground 
that other High Courts have held different views. Ifhe considers that 
any ruling of this Court is incorrect, he should follow it, but he can 
arrange to have it brought to notice in revision and duly argued. He 
is not justified in ignoring the ruling as he did in this case. 

So much of the sentence passed in Criminal Regular No. 29 of 1898 
as awards solitary confinement to Nga Kaing is set aside. 
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Before G. D, Burgess, Esq., €.8.1. 
¥ MINGWE NVUN 2 QUEEN-EMPRESS. 


Mr. Ba Ohn—for appellant. | Mr. H. At Liitter, Government Progecutor— 
for the Crown. 


Penal Codr ss, 109, 120, 304, 324—Abetment—Abetment if the person abetted 
does the act with a different intention, from that of the absttor—Culpable 
homtcide—Hurt 
During a wrangle between one Mi Ein and a number of women, among whom 

was the deceased, Mi Ein called for a knife, which the appellant-accused gave her, 

andthe former stabbed and killed thedeceased. Mi Ein was convicted by the 

Court of Session under section 304, Indian Penal Code, of the offence of culpable 

homicide not amounting to murder and appellant-accused under section 30;—109, 

for aiding and abetting her, and the latter was sentenced to ten years’ transpor- 


tation. 
Held,—F¥irst, that it was highly improbable, under the circumstances in evidence, 


that the appellant intended, when she gave the knife, that it should be employed 
for the purpose of causing death or even grievous hurt. 

Held,—Secondly, that the abetment by appellant fell under section x10, Indian 
Penal Cade, the law applicable in such cases being that exhibited in the following 
illustration to Article 39 of Sir J. Fitzjames Stephen’s Digest of the Criminal Law 


of England :— are re ee 
“* Bis indicted for inflicting on C an injury dangerous to life with intent to 


murder. 

«A is indicted for aiding and abetting B. 

* A must be shown to have known that it was B’s intent to murder C, and it is 
, not enough to show that A helped B in what he did.” 

Held,—Thirdly, that the conviction under sections 304—109 was therefore in- 
correct and should have been under sections 324—1r09, 110. 

Conviction altered accordingly and sentence reduced to rigorous imprisonment 


for two years. 
References :— 


1, L. R., 6 AIL, 491. si . 
(Sir J. *. Stephen’s) Digest of the Criminal Law of England, Hlustration (2), 


Article 39 ; 

Fy WeRatots Ru OF: 

12, W. R.. Cr. R52 

THE objections to the finding of fact against the appellant are 
based upon two grounds, namely, the existence of discrepancies in the 
evidence and the absence of any complaint against appellant in the 
first instance. 

There are certainly 'a good many contradictions in the evidence, 
and the appellant is fully entitled to have them considered. 

But the result of consideration is not necessarily in appellant’s 
favour. 

As already observed in the first appeal, No, 112, in this case, the 
circumstances must be allowed for under which a number of un- 
educated women were thrown suddenly into a state of intense excite- 
ment by a murderous attack upon the deceased, who was in their 
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midst. Their intellectual powers were unquestionably affected, if not 
thrown off their balance, in respect of both observation and recollec- 
tion. If they were all to describe events exactly in the same way it 
would be a cogent reason for disbelieving them, because of the 
practical impossibility of their all noticing and remembering the same 
things. Human experience bears ample “testimony to the unavoidable 
variations which occur in the accounts of the same striking transac- 
tion given by different narrators of unimpeachable honesty “and good 
faith. Therefore, although the witnesses and deceased vary in their 
versions of how the knife was conveyed from second accused to first, 
there is no suificient reason to refuse to believe the main statement 
that the knife reached the latter in this way, unless some motive is 
shown for intentional falsehood, and no such motive is madé out. 
No grudge or enmity is proved which would induce any of the wit- 
nesses to speak falsely. The mere circumstance that second accused 
lived with first and that the presence of both in the neighbourhood 
may not have been agreeable could not possibly warrant any pre- 
sumption of hostility to lead the witnesses into making unfounded 
charges. 


As tothe second point, it also cannot be deemed of genuine import - 
ance. 


‘When deceased was taken to the police-station she iad just been 
fatally wounded, and, if she were not actually unconscious as she 
alleged herself, she could certainly have been in no fit state to men- 
tion all particulars, and it appears that allshe is recorded to have 
said was a few words about the principal and most pressing points, 


Deceased’s deposition was taken in the course of two or three 
hours after and she then made a distinct declaration as to appellant’s | 
action in regard to the knife, and then appellant was arrested. 


Similarly, as to the witnesses. There was no time at first for a 
complete investigation by the police, and naturaily minor matters 
would stand over for attention till afterwards. It is quite inconceiv- 
able that, as suggested, a plot could have been concocted in the inter- 
val to implicate appellant groundlessly in the charge. There was 
neither time nor opportunity for such a ‘thing. 


There can be no reasonable doubt at ail as to the truth of the sub- 
stance of the evidence that appellant supplied the first accused with 
the knife with which the latter killed deceased. 

The quéstion upon which the appeal deserved to be admitted for 
hearing, and upon which it was mainly admitted, is—-What was the 
offence committed by appellant in so acting ? 


It is-difficult to find any case quite corresponding to the present. 


The learned Government Advocate has cited 12, W. R. Cr. Ru 52; 
but there apparently a threat was uttered beforehand. 
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The cases in 7, W.R. Cr. R., 97 and 6 All., 49t, may also be referred 
to perhaps. 

The law applicable in such cases is no doubt that contained in 
Illustration (2) Article 39 of Sir J. Fitzjames Stephen’s Digest of the 
‘Criminal Law of England, which is— 

“ B is indicted for inflicting on Can injury 
dangerous to life, with intent to murder. A is 
indicted for aiding and abetting ZB. 


‘« A must be shown to have known that it was 4’s intent to murder 
‘€, and it is not enough to show that 4 helped & in what he did.” 

Here women were wrangling, and the principal called fora knife, 
which the abettor gave her, and the principal stabbed and killed the 
-deceased. 


Virtually this is almost all the evidence. 
What inference should be drawn from it ? 


The knife might have been called for in the first instance merely to 
intimidate and might have been given for that purpose, but the pre- 
sumption is that more than this must have been contemplated since 
‘both accused were provided with slippers in evident preparation for 
committing an assault. . 


It may therefore be inferred that the knife was meant to be used, 
But to what extent ? 


Neither the learned Government Prosecutor nor the Court can recall 
any instance of a similar crime committed by a woman, and it is un- 
doubtedly a rare if not an unprecedented thing for a Burmese woman 
to proceed to such an extremity in a paltry squabble. 


It may safely be concluded therefore that it is highly improbable 
that the present appellant intended when she gave the knife that it 
should be employed for the purpose of causing death or even grievous 
hurt, and that there was not sufficient reason to suppose that it would 
be used for such a purpose. 


The learned Government Prosecutor agrees that the causing of 
-death or injury sufficient or likely to cause death was not in the con- 
templation of appellant. 

Whether her intention, that is, in the legal sense, went so far as the 
causing of grievous hurt is more doubtful of course, but the balance 
-of probability seems to be that it did not. Appellant has a fair claim 
to a favourable view of her conduct under the circumstances. 

_ The conviction is accordingly altered to one under sections 324-— 
709, 110, Indian Penal Code, and the sentence is reduced to rigorous 
mprisonment for two years. 


Rou. Cruse (1838), 
8 C. and P., 541. 
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Criminal Appeal Before G, D, Burgess, Esq., CS, 
iat hal NGA KAING axp rr oruers v. QUEEN-EMPRESS. 
Decenber Mr, #. M. Litter, Government Prosecutor,—for the Crown. 
idl Penal Code 121, 302 ~ Waging war against the Queen—Evidence—Principle and 


measure of punishnient. 


Tue twelve appellant-accused were found to have been concerned with others in 
a conspiracy for waging war against the Queen, and this conspiracy was carried 
“into action, in the course of which death was caused to one of the Queen’s soldiers 
and severe wounds to one of Her military officers, while several others of Her sub- 
jects were wounded, one of them to danger of life. 

There was evidence against the appellants of conspiracy ; seven of them bore 
wounds such as might have been inflicted in the conflict that took place ; and they 
had made, though all but one had withdrawn, ccnfessions of participation, more or 
less, in the transaction. 

The number of active insurgents was small, but reliance was placed in the aid of 
supernatural powers. 

The conviction of all the appellants was held to be correct, and the capital sen- 
tence passed upon them appropriate to the circumstances. 

All appeals dismissed. 

ALL the accused in this case, except one who has been sentenced to. 
transportation for life, have appealed, and their appeals, Nos. 151—~162 
have been taken together. 

The appeals were admitted at once in order that the case might be 
before the Court asa whole as the most convenient way of dealing 
with it. 

The appeals were presented just before the closing of the Courts, 
and have been heard under considerable difficulties during the last 
three days, and the hearing is concluded and judgment given only 
today, when the Court ought to be closed. 

This arrangement has been made in order to avoid the delay which 
must have taken place if the case had not been heard till after the re- 
opening of the Courts, as I was unwilling to allow so many men to 
remain under the suspense of a death séntence for any length of time 
if it could be prevented. 

The appellants have had no one to represent them, but the lengthy 
record has been completely gone through with the valuable assistance 
of the learned Government Prosecutor, who is acquainted with the 
proceedings from the beginning, and all necessary points have been. 
tested and verified. 

The judgment of the Court of Session contains a full and pains-. 
taking statement of all tnere is for and against each of the accused. 
individually in the way of evidence and confession. 

‘The perusal of the record has shown the substantial accuracy of 
these summaries, and there is really nothing of any consequence left: 
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to be added to them. This synoptical analysis may therefore be 
adopted as part of this judgment to such extent as may be required. 

According to this body of evidence all the appellant-accused were 
concerned in a conspiracy for waging war against the Queen, and this 
conspiracy was carried into action, in the course of which death was 
caused to one of the Queen’s soldiers and severe wourds to one of Her 
military officers, while several other of Her subjects were wounded, 
one of them to danger of life. 

On this evidence the accused-appellants, tweive in number, have 
been convicted under section 121 and sections 392 and 149, Penal Code, 
and have been sentenced to death, 

The Government Prosecutor explains that section 149 was intro- 
duced into the charge as a precaution in the event of the major accu- 
sation failing to be made out. ; 

There seems to be nothing of special importance in the appeals of 
the accused, and it is not quite clear whether all of them mean tochal- 
lenge the conviction as well as the sentence. 


The case is peculiarly free from doubt or complexity of any kind in 


regard to the facts or the evidence. There is suspicion of au accom- 
plice taint about some of the witnesses, but it does not go deep, aud 
anyhow there is plenty of corroboration. 

None of the witnesses have been discredited in any material partic- 
ular, and no good reason appears for distrusting them. 

On the evidence alone, without confessions, there is ample material 
for conviction. 

The appellants have produced some evidence in deience, but there 
is nothing in it to the point. 

Seven of them bear in their own bodies the proof of their guilt in 
the shapé of the wounds inflicted in the fight which occurred. These 
wounds, mostly from gun or pistol, are such as men do not commonly 
receive in the peaceful pursuits of life, and their presence has to be 
accounted for, and it is accounted for in no other way than that of the 
rebel fight. 

The existence of these wounds is not only conclusive against the 
men who bear them, but is strongly corroborative against the remain- 
ing men who escaped without bodily injury. 

‘he number of men who are proved to have taken part in the con- 
flict also goes to show that the uninjured accused also had a share in 
it; 

Besides all this, there are the confessions of the appellants. The 
appellants withdrew their confessions for the most part under the 
excuse that they were the outcome of force or menace, but they gave 
no definite particulars that could be tested and they tendered no evi- 
dence in support of the bare allegation, which is of the kind almost 
invariably put forward as a last resource. 

The confessions bear all the intrinsic marks of genuineness, and 
it seems almost impossible that the accused, or at least those‘ who- 
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confessed first, could have learnt what they disclose otherwise than from 
personal knowledge in respect of matters to which British Officers 
and Indians, and not Burmans, were witnesses. And then, again, the 
accused who was acquitted did not confess. oe 

The assessors, the correctness of whose assistance at the trial is 
open to doubt, but which assistance was, if anything, an advantage to 
accused, accepted the evidence without demur, rather a racnatieaie 
thing in a capital case in this country. 

The essential. facts, which are perfectly simple, are thus clearly 
established by the evidence of the witnesses and the confessions of the 
appellant-accused. 
~ A man who was a Buddhist monk, or who had assumed the garb and 
character of one—an easy matter—is shown to have entertained for 
some time the design of making himself master of the country. As 
has been done over and over again, he made out that he was a being 
_in process of development into a sovereign prince and in possession 
of miraculous powers. 

Fora period he was lost to view, buta few months ago he reap- 
peared, his fame was noised abroad, and numbers of people visited him. 

In September or the beginning of October the monk’s plans began 
to take definite shape, and men were invited to join him as adherents 
His object was plainly to overturn the British rule and to set up his 
-own authority in its stead. 

A certain number of persons listened to his persuasions, and one 
evening a band of eighteen, or twenty or more persons was collected 
armed with das and clubs and two spears, and with this body of miei 
he marched through the town from the south to the north, a distance - 
-of two or three miles, as far as the gate of the fort or walled city, in 
the centre of which is the former royal palace, where the monk intend- 
-ed to establish himself as king. 

It was in contemplation to procure firearms either at the palace or 
-by an attack on some military police-station on the way. 

At the bridge crossing the moat to the gate the band came up witha 
British soldier, unarmed apparently, with 2 woman, supposed to be his 
wife, walking by his side. These persons were reported as the enemy 
and orders were given to cut them down, They were thereupon es 
tacked from behind, slashed and hacked with das, and fled shouting 
and screaming inside the gate, near which are situated the quarters of 
some of the officers of the garrison. The alarm brought to the rescue 
first one British Officer, and then others, and a fight took place with 
-the band, in ‘attack and in retreat, in the course of which the monk 
and three other men were killed, and a number of others were 
-wounded. 

The soldier had one of his hands cut off, and died within a week 
death being a natural consequence of his injuries, while the weoniien 
recovered, but narrowly escaped death. Other persons were wounded 


also. 
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From these circumstances there can be no doubt that the act of 
the monk and of those jointly concerned with him in the transaction 
was the raising of an insurrection against the Queen’s Government 
and the waging of war against the Queen within the meaning of 
section 121 of the Pena! Code. 

It is also clear that murder was committed in carrying out the oper- 
ations. 

Every one who took part in these proceedings, voluntarily and in 
pursuance of the common object, was guilty of an offence under 
section 121 and of an offence under section 302 of the Indian Penal 
Code. 

The only perplexing thing about the affair is its extraordinary 
character. ; 

To the Englishman, with his knowledge of the might and resources 
of his country and his assured confidence in its military power, the 
whole enterprise and the inadequacy of the means to the end must 
appear absolutely insane. 

But to the eyes of ignorant and overweening Burmans the disparity 
and desparation would not be manifest. 

Though the conspirators had only das to begia with, they counted 
on obtaining better weapons as they went on. There is some indica- 
tion of the contemplated co-operation of a second body of men on an- 
other side of the fort. Even some slight momentary success was likely 
to bring those who held aloof at first to the insurgent standard, The 
passive assistance and the sympathy of the general mass of the people 
could be reckoned upon, And the ramifications of the plot may, as 
there is something to suggest, have been more extensive than ‘has 
been disclosed on the surface. It would appear that the final act was 
somewhat premature and precipitate, owing perhaps either to the 
monk’s uncontrollable impatience or to his superstitious preference 
for a propitious day. 

Some matters have been left in an obscurity which it is hard to 
believe could not have been removed, at least in some measure by 
certain of the witnesses if they had chosen. ? 

The police were in’ touch with what was going on through one of 
the principal witnesses, and although the intention to commit the out- 
break was communicated to the police on the day of its occurrence 
nothing appears to have been done by way of precaution to prevent 
the grave consequences which followed. 

The rebels marched through the town in an armed body without 
interruption, and without challenge till almost the last moment. 

The resort of many people to the monk, who was tingleader, seems 
to have been notorious, but no notice of it was apparently taken by 
the police, and the reason is not shown by the proceedings which 
are somewhat bald in connection with the point. — 

Under such circumstances, the disastrous result of the insurrection 
although it would seem a foregone conclusion to the calm and judicious. 
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Quzgn-Empruss, gents themselves. And indeed the forlorn hope has sometimes 


received the crown of success. 

When Thebes was recovered by Pelopidas after the seizure of the 
citadel Ly the Spartans in the height of their military supremacy, the 
average Greek would doubtless have been disposed beforehand to re- 
gard his enterprise as wild and hopeless. 

But besides mere worldly considerations, the rebels were animated 
by confidence in magical or supernatural help. They believed that 
their lives were shielded and their strength indefinitely augmented by 
the monk’s exercise of celestial power, which was among his posses- 
sions. 

That faith of this kind is firmly and sincerely held by the people of 
Burma at large is well known to everyone acquainted with them and 
their modes of thought ; its existence is displayed in the revered books 
of the Dkammathats and other works ; and concrete examples are 
given in the Printed Judgments of this Court of the current year 
under the head Penal Code, 304, in jconnection with snake-charming 
and other matters. 

It is not easy for the man of ordinary intelligence and average 
education, saturated, more or less unconsciously, with the opinions of 
the latter part of the nineteenth century, to realize the attitude of 
mind which notions such as those prevalent in Burma produce. 

Though the Englishman and the Burman are living side by side in 
the same country, there is between their minds a great gulf fixed. | 
should have been inclined to express the width of that gulf in cen- 
turies were it not that I recall to recollection such circumstances as 
that, in 1666, Lilly was summoned before a Committee of the House 
of Commons to explain his astrological predictions of the Great 
Plague and the Great Fire of London; that a witch was burnt in 
Spain in 1781, or not much more than a hundred years ago ; and that 
only the other day, so to speak, peasants in Ireland were convicted 
of torturing and, I think, killing a supposed witch. But at any rate 
there has been a great advance of opinion with respect to such sub- 
jects in recent times. ; 

The great difference 'between the Englishman and the Burman is 
that the former requires proof and the test of experience for his prac- 
tical beliefs, while the latter does not, and though the matter may be 
thus shortly stated, it involves a vast difference in the question now 
under consideration. 

There was apparently some doubt felt as to the sanity of the de; 
ceased monk, but no such scruple deterred the men who followed him 
from putting trust in his pretensions and assurances. 

In dealing with a case of this sort it is impossible not to be affected 
with the same kind of compassionate toleration that one would feel 
for the folly of a child which had led it into disobedience and mischief. 
But even children must be chastised for the sake of themselves and 


-others. 
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‘The enterprise of the appellants was most mischievous and danger- 
ous to the public welfare. If it had not been accidentaliy checked at 
the threshold, it might have done very serious harm, The ferocity 
of the attack on innocent and inoffensive people is a symptom of the 
savave excess which would have attended temporary success, and there 
is no'sign of any redeeming or mitigating element anywhere in the 
conduct of the rebels. In the punishment of offences like the present 
t here seems to be no reason for departure from the principles enun- 
ciated in the case of the Chaungu rebellion—Criminal Appeal No 136* 
of 1804. 

O ras appellants, the first Nga Kaing, the fourth Nga Te, and the 
twelfth Nga Pe Te, were ; erhaps the most prominent of the survivors 
of the rising, and next to them the second Nga Myaing, the third 
Nga Yan Gyi and the fifth Nga Chet, but it is hardly possible te 








Bo # * a 
* The Sessions Judge has passed sentence of death on the first accused Nga 
Paung, the pretender, as there are no extenuating circumstances in his favour, and 
on the second accused Nga Kaung, who, in addition to attacking the police-station, 
“ deliberately attempted to murder a British officer who was in command of the 
* party sent out to arrest the rebels.” 


As to the other accused the Sessions Judge observes : “ The majority of the ac- 
“ cused now before the Court are mere lads, who were probably duped by false pro- 
“ phecies and promises made by the leading members of the gang. Therecanbe no 
“ doubt that these young men have committed acrime of the gravest nature, but 
“in passing sentence on them [ take into consideration the fact that they were in- 
“* fluenced by older men, and that very possibly they did not realize the gravity of 
** the offence.’’ : 


These reasons do not seem to me to ;be sufficient for the distinction of punish- 
ment that has been made, and I have consequently called on these accused to show 
cause why the sentence should not be enhanced. 


In this Court it has been suggested by the learned Counsel for the Crown that 
if mercy should be shown to any of the accused, it might be cn account of their 
youth and insignificance as mere rank and file, and that those most deserving of 
ihe maximum penalty are those such asthe third, 1ourth and ninth accused, whe 
seem to have had 2 longer and closer connection with the pretender than the 
others. 


No doubt some of the accused are greater offenders than the others because of 
their position as leaders and contrivers ot the rebellion. But the proper Point of 
view seems to be to consider what punishment would be deserved bythe accused 
generally, supposing them to be onan equality, ‘They all promoted an insurrec- 
tion in which arms were used, in which the probable result was that the death of 
some persons would be caused, and in,.which, as a matter of fact, the death of three 
persons was caused, in the case of twa of whoni at least such killing was murder. 


The Sessions Judge correctly calls the crime “one of a most heinous descrip- 
tion.” ‘There was not only the destruction and suffering actually caused, but there 
was the prospect of very much more being caused afterwards, particularly atter the 
rebels had procured firearms. The rising, but for the want ot firearms in the first 


instance and but for its prompt and speedy repression, might have inflicted incal-’ 


culable injury and misery on a multitude of innccent people. 
When the country was in’a disturbed state, and no man could feel quite sure on 
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make a positive distinction. Every man, of course, when he is in 
the situation of appellants, gives the foremost place to his comrades 
and the furthest back to himself if any clemency is to be shown, 
the matter is one for the authorities, who are in a position to know 
what amount of indulgence is safely compatible with the state of the 


country. 
Apart from anv moral or political standard, and estimating the 


gravity of the offence solely by means of the judicial weights and 
measures with which a Court of Justice has to do,I find that the 
punishinent of all and each of the appellants is deserved, and i see 
no sufficient ground for questioning the propriety of the sentence in 


any instance. 
The appeals of all the accused-appellants must thercfore be dis- 


missed, 


which side to show himself with safety to his own lie, the Courts were necessarily 
compelled to deal with offeuces under Chapter VI of the Penal Code with ail pos- 
sible leniency. But conditions have greatly changed since the first: few years atter 
the annexation, The country has for along time enjoyed perfect security and 
tranquillity under a firmly settled and strongly established Government, capable 
of affording tull protection <o life and property, and attempts to disturb that state 
of things with such feeble and incompetent means as those in the present instance 
are extremely wicked andcruel. When such futile attempts are made, the truest 
mercy to the people at large any way is probably, as suggested by the learned 
Counsel for the Crown, to inflict an exemplary sentence, which will stop similarly 
idle and mischievous enterprises in future. I consider theretore that the Court of 
Session was not justified in making the distinction it has done and in reducing the 
sentence on the majority of the accused to transportation for life. A capital sen- 
tence is the most appropriate and is by no means too severe for the offence com- 
mitted. 

It there is room for clemency on account of the youth of any of the accused, or 
because ot their want of influence.and importance, the matter (is for the consider- 
ation of the Crown in the exercise of its prerogative of mercy. The duty of the 
Courts of Justice is to pass the.sentence which the judicial requirements of the case 
point out. This duty, 1 think, the Court of Session ought to have discharged, and 
it is not convenient nor expedient that it should bethrown on this Court. The 
sentence can, however, be enhanced on appeal under the provisions of the Criminal 
Justice Regulation. But ifthis were not so, it would have been necessary to pro- 
ceed under the court’s power of revision. 

It has to be considered whether, ifthe maximum sentence had been passed on 
all the accused in the first instance, asit appears it ought, there would be any 
reason for reducing such sentence in appeal in the case ofany of the accused 
appellants. : 

After full consideration of the case, lam unable to find any reason which would 
be sufficient for such reduction on judicial account. Anyone who took part in the 
insurrection as it was carried out is, in my opinion, deserving of capital punishment, 
unless there are special circumstances which would render his individual offence 
less grave than that of the rebels as a body. The circumstance that some of the 
rebels were worse criminals than others would not be a sufficient reason for a 
reduction of sentence merely tor the sake of making a distinction. If any of the 
accused had withdrawn from the enterprise before it was put into effective execu- 
tion, or had otherwise shown signs of repentance or contrition, there might have 
been cause for mitigating the punishment in their tavour. But this doesnot ap- 
pear to have been the case with respect to any of the accused. * * * 
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Before H. Thirkell White, Esq. C.1.E. 
ISMAIL, NGA THA KYU, NGA SAN BWIN, NGA TUN, asp NGA 
LAT v, QUEEN-EMPRESS. 
“Mr, 7, 44. Hirjee—for applicants. | Mr. 4. af. Liitter—for the Crown. 
Penal Code 141, 143—Unlawful assembly, what constitutes—Criminal force. 


The only question for consideration is whethcr on the evidence the Magistrate 
was justified in holding that the common object of the applicants was to enforce 
a right, or supposed right, by a show of criminal force, or by criminal force if neces- 
sary. After reference to various authorities in which the meaning of the term 
unlawful assembly has been discussed it was— 

Held—that there was not sufficient ground for the conclusion that the common 
object of the accused was to effect their object by force, or show of force, and that 
they were not shown to have constituted an unlawful assembly. 


References :— 

I. L. R., 26 Cal, 206. ' 
Encyclopaedia of the Laws of England, I, 343- 
Mew’s Digest of English Case Law, 1V, 1676. 

Tue applicants have been convicted of being members of an unlawful 
assembly under, section 143, Indian Penal Code. The Magistrate has 
found that they, with others, took a wagon loaded with timber along 
a railway siding to a place opposite the saw-mill of the complainant, 
Sayyad Ismail, and there unloaded it. He has held it proved that the 
party of which the applicants were members numbered about 20; that 
they continued to unload the wagon, though ordered by a Head Con- 
stable to desist; that there were a number of sticks on the wagon; 
that the complainant believed that he would be beaten if he interfered 
personally; and that the common object of the applicants was to en- 
force the right of their employer to deliver timber at or near the com- 
plainant’s. mill by a show of criminal force. The grounds on which is 
based the finding as to the common objects ofthe applicants are that 
zo men are more than sufficient to unload the wagon, and that the 
sticks on the wagon were evidently intended to be used as weapons if 
any resistance was offered, It is admitted that no violence was used or 
offered and that no threats were uttered, The applicants peaceably 
brought the timber, placed it on the ground, and went away. 

The question which arises is whether the applicants were members 
of an unlawful assembly as the Magistrate has found them to be. 

An unlawful assembly is defined in section 141 of the Indian Penal 
Code. So much of the definition as concerns this case is as follows :— 
“An assembly of five or more persons is designated an ‘unlawful 
“ assembly,’ if the common object of the persons composing that as 
“assembly is * * * by means of criminal force, or show of criminal 
“ force, to any person * * to enforce any right ors upposed right.” 
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The only question for consideration in this case is whether, on the 
evidence, the Magistrate was justified in holding that the common 
object of the applicants was to enforce aright or supposed right by 
a show of criminal force or by criminal force if necessary. 

In order to assist in the consideration of this question it will be 
useful to refer to cases in which the meaning of the term unlawful 
assembly has been discussed. 

In the case of Ganourt Lal Das v. Queen-E-mpress,* in describing 
the acts of a party of men who were assembled for the purpose of 
asserting their right to repair a b und, the learned Judges observed :-— 

“The District Judge finds thay they were not more in number than 
was necessary for the purpose of repairing the é¢a#d, for which pur- 
pose they went; that they did not go to fight; that they did not go 
armed and ready to use force; and that they did not use force on this 
occasion. 

“Upon these findings, it follows that the acts of the Thakurs’ party 
did not constitute an offence under the Indian Penal Code.” 

In the same judgment the following passage occurs :— 

“ Dalton’s Justice of the Peace, in a passage constantly cited * * * 
pages 445, 446, Chapter 137: ‘Every man in peaceable manner may 
assemble a meet company (and may come) to do any lawful thing, or to 
remove or cast down any common nuisance done tothem. Eve 
private man, to whose house or land any nuisance shall be erected, 
made or done, may in peaceable manner assemble a meet company 
with necessary tools and may remove, pull, or cast down such nuisance 
and that beforeany prejudice received thereby ; and for that purpose 
if need be, may also enter into the other man's ground. A man erects 
a weir across a common river, where people have a common passage 
with their boats, and divers didassemble with spades, crows of iron 
and other things necessary to remove the said weir, and made a trench 
in his land that did erect the weir, to turn the water, so as they might 
the better take up the said weir, and they did remove the same nui- 


‘sance. This was holden neither any forcible entry nor yet any riot. 


‘‘But in the cases aforesaid, ii in removing ‘any such nuisance the 
persons so assembled shalluse any threatening words (as to say they 
will do it in spite of the other, or they will do it though they die for 
it, or such like words), or shall use any other behaviour in apparent 
disturbance of the peace, then it seemeth to be a riot, and therefore, 
where there is cause to remove any such nuisance, or to do any like 

ct, it is the safest not to assemble any multitude of people, but only 
to send one or two persons, or ifa greater number, yet no more than 
are needful and only with meet tools, to remove, pull, or cast down 
the same, and that such personstend their business only without dis- 
turbance of the peace or threatening speeches. For the manner of 
‘doing a lawful thing may make it unlawful.’” 


*1,E, R16 Cal, 206, 
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English rulings which seem to bear on the point may be cited. In 
Reg, vy. Graham.* it was said :— ; 

“An unlawful assembly is an assembly of persons with the in- 
tention of carrying out any common purpose, lawful or unlawful, in 
such a manner as to give firm and courageous persons in the neigh- 
bourhood of such assembly ground to apprehend a breach of the peace in 
consequence of it.” Thisdefinition is partially adopted by Stephen.+ 

Again, in Rex v. Hunt: } ‘ Anassembly of great numbers of persons, 
which, from its generalappearance and accompanying circumstances, 
is calculated to excite terror, alarm and consternation, is generally 
crimin4l and unlawful.” 

it has been said that “ any meeting whatsoever of great numbers 
of people, with such circumstances of terror as cannot but endanger 
the public peace and raise fears and jealousies among the King’s 
subjects, seems to be properly called an unlawful assembly.”’§ 

| have cited these passages bearing on the English law on the 
subject in order to obtain assistance in interpreting the expression 
“ show of criminal force” as used in section 141 of Indian Penal Code, 
I think it may reasonably be held that if more than five persons as- 
semble for any of the purposes stated in the fourth and fifth clauses of 
the above section in numbers far beyond that required for their lawful 
purpose, and if by their acts or words they indicate the intention of 
using criminal force in order to effect that purpose, these persons 
may reasonably be held to constitute an unlawful assembly within the 
definition, If they.are armed or ii they have placed arms at hand for 
use if necessary, the application of the definition would be still more 
obvious. 

It remains to apply these principles to the case under consideration. 
The Magistrate finds it proved that a party of men numbering about 
20 took a wagon and unloaded it. He observes that 20 men are far 
more than a sufficient number to peaceably unload the logs. But what 
is the evidence on this point? The complainant says there were about 
zo men with the second accused, including the four last-named appli- 


cants, and two men who have been acquitted, and that the Head Con- . 


stable called all the accused away with him. Mr. Craker, the second 
witness, saw the wagon returning with 12 or 14.men, The Head 
Constable does not mention the number of men present, but he says 
that allof them went away with him. No question seems te have 
been asked of any of the witnesses as to whether there were more men 
present than necessary for the unloading, and it is not suggested that 
any of the men did anything else but unioad, or that they were not all 





* 16 Cox C.C., 420, cited in Mew’s Digest of English Case Law, I V,1 676. 

+ Dig. Cr. L., Art. 75, cited in Encyclopzedia of the Laws of England, I, 343. 

£1 Russ. C, and M.,570, cited in Mew’s Digest of English Case Law, IV, 1676. 

§ 1 Hawk P. C. c. 28,5. 4, subs, 9. citedin Encyclopedia of the Laws of 
Engtand 1, 343- 
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engaged. The fact that there were zo men present rests entirely on 
the evidence of the complainant. ‘| he Head Constable was in a posi- 
tion to know exactly how many were present and even to give. their 
names. Yet out of 20 alleged to have been present only five have 
been convicted and only seve. were brought into Court. 1 think some 
allowance must be made for exaggeration on the part of the complain- 
ant. In my opinion it is not proved that there were about 20 persons 
with the truck ; or that there were more than were required ior the un- 
loading. As regard the sticks there is only the evidence of the Head 
Constable. The sticks do uct seem to have been picduced and I think 
there is not sufficient reason to infer that they were intended to be 
used as weapons. The fact that the a cuseu behaved in a perfectly 
peacefui manner and used no threats or violcnce is in their favour. 

On the whole I am unable to sec that there is sufficient ground for 
the conclusion that the comnion object of the accused was to effect 
the unloading by force or by show of force; and I do not think that 
they are shown to have constituted an unlawtul assembly. 

The convictions and sentences of the five applicants, Ismail, Tha 
Kyu, San Bwin, Nga Tun and Nga Lat, are reversed and it is direct- 
ed that they be acquitted and that their recognizance bonds be can- 
celled. The bonds, if any, executed under section 106, Code of Crimi- 
nal Procedure, become void under section 106, sub-section (2). 
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Before G. D. Burgess, Esq., C8 1. Criminal Revision 
NGA PU GAUNG v. QUEEN-EMPRESS. a” nel 
Penal Code, ss. 161, 109—MUegal pratification—Abetment—Accomplice—Extortion, Ba 
The’ accused: was convicted and sentenced tc three months’ rigorous imprisonment 6th. 


ead 


on the following findings, and the conviction and sentence were upheld in appeal 
under section 161, Penal Code :— 

“ Maung Pyu U states:—On the 14th waning Tagu the accused came to Tagun- 
daing and asked by whose orders certain villagers were cutting up timber, He 
was informed by orders of the Subdivisional Officer, Public Works Department. 
He informed them that if they wished to continue sawing up this timber, he must 
be paid. This witness collected Rs. 2 from Maung Po Maung, Maung Kye, Shwe 
In and Maung Ka, which, with Rs. 2 fram himself, made Rs.1o0. This sum was 
paid to Maung San Ke, who handed it over again in witness’s presence to Maung 
Ke. Atthis time Maung Pu Gaung was a forest guard in the employ of the 
Forest Department. 

“ All witnesses for the prosecution give corroborative evidence on these points. 
The second witne:s, after corroborating the main fact, stated that he collected Rs. ro 
from Maung Tha Maung, Maung Aung Ban, Maung Kwin Gyi and himself, and 
made this sum over to Maung San Ke, whem he saw give this money to Maung 
Kye. Maung San Ke, fourth witness, states, on Maung Pu Gaung’s instruction, he 
paid this money to Maung Kye, who paid it again at the village gate to the second 
accused, whu accompanied Maung Pu Gaung. Maung Kye, fifth witness, states he 
received Ks. a8 from Maung San Ke, being the money which was collected from 
sawyers; he then went to the village gate with the second accused and paid him 
over thissum. This was in accordance with Pu Gaung’s instructions, who said 
two witnesses were to be present. ‘Lhe money was paid to second accused under 
the gateway of the village. 

“The following witnesses testify to seeing Maung Kye go with and hand over 
the money to Maung Kyaw San under the gateway :—second, third, and sixth. 

“ Maung Pa Gaung states he never received Rs, 38 from the villagers. The 
second accused was noi his servant. He had these villagers fined last May and 
they bring this case on him out of malice. 

* % * * 

**The accused Maung Pu Gaung stopped the work and demanded money before 
the villagers were permitted to continue sawing up the timber. This timber was 
being sawed up without any license and the accused took Rs. 28 as a gratification 
to forbear from reporting this circumstance to the Forest Office and from stopping 
all work until-a license was granted, 5 

“ The first accused says this case is brought through malice because he had the 
villagers fined in May. Mr. Alien, who watched the preceedings for the Forest 
Department, states this is untrue and the accused has made no attempt to prove 
this statement.” 

* * 7 rs 

Application was made for revision on the ground, among others, that the witnesses 
for the prosecution were, on their own showing, accomplices. 

Held,--that even if the witnesses were accomplices, there would be corroboration in 
the circumstance that the accused took no proceedings against them for their breach 
of the Forest Rules in cutting up the timber, but that they were probably not ac- 
complices, the offence committed being almost certainly extortion, the accused dis- 
honestly holding out an implied threat of a criminal prosecution, which would be an 
“injury ” ‘under section 383, Penal Code, or of some other harm, to induce payment 
‘of money to him, 

Application dismissed. 

————— EE tr A | SN 


7, W.R, Cr. R., 28 referred. 


Nea Pu Gaune 
2, 
Quuzn-Emrress, 
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THIS case has not been tried so carefully as it might be considering 
the points raised by the defence, but after allowing for this, I do not 
see that there is enough to render interference in revision requisite. 

The applicant-accused had an opportunity of producing evidence 

and he produced none to show that the villagers owed him a grudge 
on account of his prosecution of them for another offence, and he coulc 
not have been so ignorant as not to know the importance of making 
that point out. 
_ The witnesses are objected to as accomplices, but the offence com- 
mitted was almost certainly extortion. There is authority for holding 
that “injury,” even after the definition in section 44 of the Penal Code 
includes the injury of the threat of a criminal prosecution whether or 
true or false grounds—7 W.K., Cr. R., 28, and see sections 388 anc 
389. The accused’s alleged action amounted to making a threat o: 
that kind, and if he did not mean that, then he meant some harm whict 
he had no legal right to cause at all, such as the stopping of the work 
of cutting up timber. ; 

But even if the witnesses were accomplices, there would be corrob- 
oration in the circumstance that the accused took no proceedings 
against them—for this is to be presumed from his own silence—for 
their breach of the Forest rules in cutting up the wood, 

If the evidence can be accepted, it makes it certain that accusec 
committed the offence, for the payment of the money is proved by eye- 
witnesses, and it is of no consequence that the payment was not made 
into his own hands when it was made into the hands of the person 
designated by him. . 

The only incredible thing is his alleged prohibition of payment before 
witnesses in the presence of more than one person, which is an incon. 
sistent sort of story, but the difficulty about this is not sufficient to bat 
belief as to the substantial correctness of the testimony as a whole, 

The application for revision must be dismissed. 
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———— 
Before H,. Adamson, Esq. 
QUEEN-EMPRESS ». NGA PO SAUNG. Criminal Revestor 
Penal Code, 170,—Public servant, Personation of —Petition-wrsier. We, 405 f 
The accused was convicted of personating a public servant, a petition-writer, lhe 
under section 170, Indian Penal Code, and was sentenced to six months’ rigorous 8t i4 
imprisonment. rial 


Held—that the conviction was clearly unsustainable, tis a petition-writer is not a 
public servant as defined in section 21, Indian Penal Code. 
Reference,— 
Para: 5, U. BC. M. 


ACCUSED has been convicted by the District Magistrate of Meiktila 
of personating a public servant, to wit a petition-writer, under sec- 
tion 170, Indian Penal Code, and has been sentenced to rigorous im- 
prisonment for six months. It appears that accused accompanied 
the Wundwin Myo6k on tour, and ata place, Kokosu, fifteen or twenty 
miles from the Myodék’s headquarters, wrote several petitions for hire 
that were presented to the Myo6k. He had formerly applied for a 
license as a petition-writer, but it had been refused. 

The conviction is clearly unsustainable. A petition-writer is not a 
public servant as defined in section 21, Indian Penal Code, 

A breach of the rules for petition-writers made by the Judicial 
Commissioner * is punishable under section 30 (2), Upper Burma Civil 
Courts Regulation. Buta breach of them was not committed in the 
present case, as in accordance with Kule 4, Rule 2 does not apply to 
petitions presented on tour at places where no licensed petitioner is 
practising, <A similar exception is made with regard to petitions on 
the revenue side in Rule 245 of the rules under the Upper Burma 
Land and Revenue Regulation. In the present case the petitions in 
question were revenue petitions. There was therefore no breach of 
either law or rule by the accused. 

The conviction and sentence are set aside. 


itn hte ein tact tng sector apc 





* Para, 5, U. B.C. M. 
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Crinstsal Revision 


No. 673 of Before G. W. Shaw, Esq. 
beter KING-EMPER OR 2, NGA THA DIN ann NGA WET GYI. 
2gtle Mr. #. M. Litter, Government Prosecutoy—for the Crown. 


Obstructing public servant in discharge of public functions—Obstruction must 
be intentional and direct. 


The accused were convicted under section 186, Indian Penal Code, for removing 
from the village of Aungthasome hides of cattle that had died of rinderpest in 
spite of the prohibition of the Veterinary Assistant. The Magistrate held that in 
taiking the hides away in these circumstances the accused were guilty of volun- 
tarily obstructing a Governm ent servant (the Veterinary Assistant) in the dis- 
charge of his public functions, 


Hfeld,—that to constitute an offence under section 186, Indian Penal Code, the 
obstruction must be intentional and it must be direct. Asthe Veterinary Assist- 
ant had no authority to forbid the taking away of the hides this could not consti- 
tute an offence under section 186, Indian Penal Code. 

References,— 

Mayne’s Indian Penal Code, section 186. 

I. L. R., 5, Mad., page 92. 

THA DIN and Wet Gyi have been convicted by the Subdivisional 
Magistrate, Taungdwingyi, under section 186, Indian Penal Code, and 
sentenced the first to a fine of Rs. 25, or in default 15 days’ rigorous 
imprisonment andthe second toa fine of Rs. 5, or indefault three 
days’ rigorous imprisonment. Their offence was removing from the 
village of Aungtha, Myothit township, in spite of the prohibition of 
the Veterinary Assistant, some hides of cattle that had died of rinder- 

est. 
“ The Magistrate held that in taking the hides away in these circum- 
stances the accused were guilty of voluntarily obstructing a Govern- 
ment servant (the Veterinary Assistant) in the discharge of his public 
functions, 

The learned Government Prosecutor argues that as it was the duty 
of the Veterinary Assistant to do all if his power to prevent the spread 
of cattle-disease and therefore to prevent the hides from being taken 
away, the accused, if they conveyed the hides away, obstructed the 
Veterinary Assistant within the meaning of section 186, 

It is admitted that the village headman was present. In the 
complaint the Veterinary Assistant stated thet he and the headman 
forbade the removal of the hides. But the evidence did not show 
that the headman issued any order or made any prohibition. 

The proper procedure of course was for the headman to issue the 
necessary orders in the exercise of the powers conferred upon him 
under the Village Regulation and the rules made under it. The 
accused could then have been prosecuted and convicted under section 
8 of the Village Regulation. 
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This cannot be done now, because the Veterinary Assistant took it 
upon himself to issue orders which the headman ought to have given 
-and the headman chose to neglect his duties under the Regulation in 
this matter. 

But these facts will not make the accused guilty under section 186, 
Indian Penal Code, unless what they did amounts to voluntarily obstruct- 
ing a public servant in the discharge of his public functions. 

am of opinion that the conviction cannot be maintained. To 
constitute an offence under section 186 the obstruction must be inten- 
‘tional, and it must be direct. 

Mayne, under section 186 of his edition of the Indian Penal Code, 
gives some instances where the section has been wrongly applied. 

It has been held that a public servant is not discharging his public 
functions when he is doing or ordering something which is wholly 
beyond his jurisdiction. 

it has been held that a person who refused to hire his cart toa 
Government servant was not legaily convicted of voluntarily obstruct- 
ing the public servant in the discharge of his public function; that a 
man who escapes, from lawful custody, or who shuts himself up in his 
house and refuses to open to a commissioner despatched by a court of 
justice, is not punishable under this section, 

Again, it has been held that to circulate reports or to actively dis- 
suade persons from bringing their children to a public vaccinator to 
be vaccinated is not an offence under section 186, 

The last case that of Reg. v. Thimmachi* perhaps comes nearest 
the present case. 

But here all that the accused did was to go quietly away, taking the 
forbidden hides with them. As the Veterinary Assistant had no 
authority to forbid the taking away of the hides, 1 do not think this 
can be held to constitute an offence under section 180, Indian Penal 
Code. The Veterinary Assistant’s public functions consisted of treat- 
ing diseased cattle, advising owners and above all assisting the head- 
man by his advice, and apart from the authority of the headman he 
could do nothing unless the persons concerned voluntarily submitted 
to follow his directions. 

The convictions and sentences.are set aside. The fines will be 
refunded. 





“#1, L. R., ts, Mad., 93. 
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Before G. D. Burgess, Esq., C1.£. 
QUEEN-EMPRESS v. MAUNG PO THIN AnD TWO OTHERS. 
Mr. A. M, Liitter, Government Prosecutor,—for the Crown. 


There are no provisions of law in Burma conferring upon District Officers 
general authority to make orders forbidding cart traffic on public roads which the 
people have been in the habit of using for the passage of their own country con-. 
veyances, ? i 


Therefore an order issued by a Deputy Commissioner forbidding carters to, 
drive their carts on a public road for the space of six months and threatening those 
whe should disregard it with arrest was ultra vires, and a conviction and sentence 
under section 188, Indian Penal Code, for disobedience of the order were quashed 
as illegal. 


The Deputy Commissioner of the district made and promulgated an order to the 
following effect :— 

** No carts are allowed on this road for six months; the owners of carts found 
driving on the road before the first lacax of waso will be arrested and prosecuted.” 

Information was laid by the Police against the accused, who had been found. 
driving their carts on the road within the prohibited period, but some time after 
the road had been repaired, in the Court of the Subdivisional Magistrate, who 
before entertaining the case asked for the Deputy Commissioner’s orders reporting 
“TI think the order mentioned by the Police Sergeant of Salingyi was only in 
force for the time that the Satén-Kyadet road was under repairs. This road has 
been repaired some time ago and | think itis hard for carts not to use it, when 
they have no other road besides this between these two stations.” 


Nevertheless the Deputy Commissioner directed a prosecutiod, and the Sub- 
divisional Magistrate tried the accused summarily and convicted and sentenced them 
to a fine of ks. 3 each for disobedience of the Deputy Commissioner’s order as 
punishable under section 188, Indian Penal Code. 


In the Subdivisiona! Magistrate’s judgment the accused were shown as pleading: 
guilty, although under the entry of “examination of the accused” the Magistrate 
had recorded “ the three accused admit that they drove their carts on the Satén- 
Padu road, but state that they were not aware that an order prohibiting the use- 
of this road had been issued.” 


The District Magistrate was called on for report, and the case was eventually 
argued in revision by the Government Prosecutor. 


Heid,—that there were no provisions of law relating to Burma conferring upon 
District Officers such genera] authority as the Deputy Commissioner had assumed, 
and consequently the order that he issued was ultra vives, and the conviction and. 
sentence under section 188, Indian Penal Code, for disobedience of that order 
illegal. ; +. 

. The powers and duties of public officers with respect to public roads in gencrai 
did not seem to be laid down by law in India, and though as the administrative 
head of a district a Deputy Commissioner would naturally have some sort of 
executive control over public roads and would be charged with their protection and 
maintenance, any authority he might have in this way would of course have to be 
exercised in accordance with ordinary legal principles. 

In England the common law relating to Highways had been largely replaced or 
supplemented by statute. There were the Highway Acts of 1835 (5 and 6 Will. 
IV) 1862 and 1864, the Public Health Act, 1875, the Highways and Locomotives. 
(Amendment) Act, 1878, and the Local Government Act, 1894, and others. Ex-- 
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cepting municipal and purely local enactments there had been no similar legisla- 
tion in India, 

In England the rights of the public in a highway were jealously guarded, and a 
highway could not be stopped up, diverted, or turned except in compliance with 
elaborate provisions for their protection (vide Highway Act, 1835, sections 84— 
92). 

Although so many precautions as those taken in England might not be requisite 
in this country, where there was not the same local organization, it appeared proper 
that the important principle involved, namely, that a public right-of-way should 
not be meddled with save for the public benefit, should be carefully preserved. 

In England, it had been said—“ It is an established maxim, once a highway 
always a highway, for the public cannot release their rights and there is no ex- 
tinctive presumption or prescription. The only methods of legally stopping a 
highway are either by the old writ of ad guod damnum, or by proceedings bejore 

Magistrates under the statute ” {vide Dawes v. Hawkins, 8, C.B. N.S., 858). 

When powers were given by statute to interfere with an existing road provision 
was made for substituting another (vide Railway Clauses Consolidation Act, 1845, 
section 54). 

What happened in this country when the improvement of a road was undertaken 
by the Public Works Department generally was that the old line of road was 
followed so far as might be, but was straightened where possible, that embank- 
ments were raised over low ground, that bridges or culverts were constructed, and 
thet metal was laid down where the ground was soft, and so forth. Until the new 
road-way was consolidated and hardened, carts or at least carts with Burmese 
wheels had to be kept off it, but when this was done a tracic for carts was provided 
along the berm or elsewhere, 

But in the present instance ihe Subdivisional Magistrate in his report to the 
Deputy Commissioner expressly stated that the vad was repaired some time ago 
and that there was no other road for,carts between the two stations besides this. 

‘The prohibition of traffic in this case was therefore a particular hardship, to say 
nothing Of its interference with ordinary public rights. 

Furthermore, there was nothing to show that the passage of the carts caused or 
was likely to cause obstruction, annoyance, or injury, or risk of obstruction, 
annoyance, or injury to any persous lawfully employed, so that on this ground alone 
the proceedings were bad and would have to be quashed. 

Held —accordingly, that the order in question was without authority, besides 
being unreasonable, and that the conviction for disobedience of such order under 
section 188, Penal Code, was bad in law. 


Conviction and sentence quashed. 
References, 


Archbold’ s Pleading and Evidence in Criminal Cases—Nuisances to Highways. 
Bombay Regulation, XU of 1817, s. 49. 

Dawes v. Hawkins, 8, C. B. N.S., $58. 

Harrison v. The Duke of Rutland, L. J. R., 622, B, D., 117. 

Highway Act of 1835 (5 and 6, Will. IV) ss. 84—92. 

———— 1861. 

—_———- 1864. 

Highways and Locomotives (Amendment) Act, 1578. 

J.D. Circular No. to of 1893 of the Local Administraticn, 

Local Government Act, 1894. 
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Public Health Act, 1875. 

Railway Clauses Consolidation Act, 18 45, s. 54. 
Russell on Crimes (5th Edition), Vol. |, p. 453. 
Smith’s Leading Cases {10th edition’, Vol. II, p. 165. 
Dovaston uw. Payne. 

————Il,, p. 169. 

15, W.R., 46. 

20, W.R., 293. i 
THE accused in this case were tried summarily by the Subdivisiona 
Magistrate and sentenced to a fine of Rs. 2 each for ‘ disobedience 
of the Deputy Commissioner's order, punishable under section 188, 

Indian Penal Code.” 


The order disobeyed forbade cart traffic on a road for the space of 
six months, and threatened carcters disregarding it with arrest. 

The accused are shown as pleading guilty, but under the entry of 
“Examination of the accused” the Magistrare has recorded: “the 
three accused admit that they drove their cart on the Satén-Padu 
road, but state that they were not aware that an order prohibiting the 
use of this road had been issued.” How the Magistrate could record 
a plea of guilty upon this defence is not intellivible. 

Before entertaining the case the Subdivisional Magistrate asked for 
the Deputy Commissioner's orders, reporting— 

“1 think the order mentioned by the Police Sergeant of Salingyi was only in 
force for the time that the Satsn-Kyadet road was under repair. This road had 
been repaired some time ago, and I think it is hard for carts not to use it, when 
they had no other road besides this between these two stations .” 

Nevertheless, the Deputy Commissioner directed a prosecutio n, 
and the Subdivisional Magistrate in convicting gave the following 
reasons for his finding :— ; sd 

“T find the three accused guilty of the offence with which they are charged, as 
Babu N.C. Dutta, Sub-Overseer of the Public Works Department, has satisfac- 
torily proved to the Court that ten copies of the order issued by the Deputy Com- 
missioner prohibiting the use of the Satén-Padu road had been placarded by him 
in conspicuous places some time ago, and he fileda copy of the order (Exhibit A). 
I do not believe that the three accused are ignorant of the order. I think they 
deserve a heavy fine so that it may act asa deterrent to other cartmen violating 
the order.” 

In revision by this Court of the proceedings the District Magis- 
trate was called upon to report under what authority the order of 
prohibition of traffic had been promulgated, and what was the autho- 
rity for the threat of arrest. 

The latter question has been left unanswered, and it is hardly 
necessary to say that no threat of that kind should be made by a 
public officer unless he has the law at his back to make it good. 

On the former point, the District Magistrate reported as below. 

“ With reference to the orders recorded by the Judicial Commissioner in his 
~Criminal Revision Case No. 615 of 1897, dated the roth June 1897, I have the 
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honcur to stare that on the 23rd Jaauary 1897 the Executive Engineer,--———-_ 
District, in his letter No. 182, asked me to assist him in keeping cart trafite 
off the newly metalled banks on certain roads during the dry season (copy of 
letter attached). At his request I issued the following notice in Burmese ; * No 
carts are allowed on this road for six months the owners of carts found trespass- 
ing before the ist lesan of Wase will be prosecuted.” These notices were writ- 
ten in Burmese by the cyclestyle and were pasted on notice-boards that were 
fastened to the ground at each end of the part of the road that was to be pro- 
tected. llease see Circular of the Local Administration No. ro of 1893, regard- 
ing the prohibition of unauthorized trafficon roads. Under the circumstances, [ 
do not think it necessary to instruct the Government Prosecutor to argue the 
case.” 

In his letter to the Deputy Commissioner the Executive Engineer 
said— 

“have the honour to ask the fayour of your giving me assistance in keeping 
cart traffic off the newly metalied banks on the following roads during the dry 
season .— 

{1) —-——__—--—- road. { (2)-——-~— 
2) road.. 

“There is now a gead fair-weather road alongside of all banks, and it is quite 
unnecessary for carts to use the metalled portion. 

“© As soon as the rainy season sets in and the sides become heavy the notices car 
be taken down. 

“(This will be a saving to Government anda public benefit as it will give a better 
road fur travelling when the rains set in. 

“‘Ywould ask the favour of your letting me have 100 notices signed by you to 
put up on the banks where necessary.” 

The road which the accused have been punished for driving on is 
not mentioned in the above letter. 

The Government Prosecutor has now appeared and argued the 
case. He has been instructed to support the conviction, but on the 
ground of the commission of trespass and mischief. 

That however, would be making out a different case from that 
which the accused were tried for, and the discussion has had to be 
confined to the point at issue, namely, the propriety of the convic- 
tion under section 188, Penal Code. 

With respect to this question, the difficulty is to know in what 
capacity the Deputy Commissioner was acting in closing the road 
to traffic, and he himself has not contributed much assistance towards 
supplying an answer. 

It appears clear that the Deputy Commissioner could not have 
been acting as a Magistrate under the provisions of Chapters X 
and XI of the Code of Criminal Procedure. 

There was none of the things mentioned in either of these chap- 
ters; none of the conditions laid down was present ; and the pro- 
cedure prescribed was not followed. ‘ 

It is to be observed that an order under Chapter X[ can remain 
in force for no more than two months, unless the time be extended. 
by the Local Government by a notification in the Gazette. 
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The Deputy Commissioner’s authority must therefore be sought 
elsewhere than inthe Criminal Procedure Code, and both the learned 
Government l’rosecutor and the Court have looked in vain for any 
statutory provision which would cover the Deputy Commissioner’s 
action. 

The powers and duties of public officers with respect to public roads 
in general do not seem to be laid down by law in India. 

As the administrative lead of a district a Deputy Commissioner 
would naturally have some sort of executive contro! over public roads, 
and would be charged with their protection and maintenance, but 
any authority he might have in this way would of course have to be 
exercised in accordance with ordinary Icgal principles. 

in tngland the common law relating to highways has been largely 
replaced or supplemented by statute. There are the Highway Acts 
of 1835 (5 and 6, Will., IV), 1862, and 18.4, the Public Health Act, 
1875, the Highways and Locomotives (Amendment) Act, 1878, and the 
Local Government Act, 1894, and others. Excepting municipal and 
purely local enactments, there has been no similar legislation in India. 

A great deal of the English law is taken up with the matter of the 
obligation to repair highways, to which there is nothing correspond- 
ing in this country. 

When the duty ofrepairing a highway is neg- 

Highway Act, lected by the responsible person or local authority 


1835. such as the parish, an indictment lies for the 
breach, 
Archbold’s . 
Pleading and Evic Thus “nuisance, as far as relates to high- 


dence in Criminal ways, is of two kinds—positive, by obstruction, 


Sati . . 
pore — and negative, by.want of reparation.” 
oO ighwe . 


The rights of the public in a highway are jealously guarded, and a 
vai Boi highway cannot be “stopped up, diverted, orf 
£8 oe g,. turned” except in compliance with elaborate pro- 
i visions for their protection. There must be the 
approval of the inhabitants of the neighbourho2d to the proposed in- 
terference ; application must be made to two Justices ; notices must 
be published ; a certificate miust be granted by the justices and noti- 
fied ; and any person aggrieved by the notice has the right of appeal 
to quarter sessions. So many precautions may not be requisite in 
‘this country where there is not the same Jocal otganizalion as in 
England, but it appears proper that the important principle involved, 
namely, that a public right of way should not bé meddled with save 
-for the public benefit, should be carefully preserved. . i 
in England it has been said: It isan established maxim, once 
a highway always a highway; for the public can- 
Dawes v. Haw- not release their rights, and there is no extinctive 
ikin’s, 8, C. B. N. presumption or prescription. The only methods 
S.. 858. of legally stopping a highway are either by the 
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old writ of ad guod damnum, or by proceedings before magistrates Quren-Exrrzss 
under the statute.” ; . is. 
ite Cleaae When powers are given by statute to inter- Maune Pe Txix, 
Consolidation Act, ‘¢%@ With an existing road provision is made for 
1845, section Su. substituting another. 
What happens in this country when the im- 
provement of a road is undertaken by the Public Works Depart- 
ment generally is that the old line of road is followed so far as may 
be, but is straightened where possible, that embankments are raised 
over low ground, that bridges or culverts are constructed, and that 
metal is laid down where the ground is soft. 
Until the new roadway is consolidated and hardened, carts or at 
least carts with Burmese wheels, have to be kept off it, but when this 
is done a tract for carts is provided along the berm or elsewhere. 
But in the present instance the Subdivisional Magistrate in his re- 
port to the Deputy Commissioner expressly states that the road was 
repaired some time ago, and that there was no other road for carts 
between the two stations besides this. 
The prohibition of traffic was therefore a particular hardship, to 
say nothing of itsinterference with ordinary public rights. 
The common law of England is so careful of such rights that, it is 
said,.““if a highway becomes so out of repair and founderous as to 
‘be impassable, or even incommodious, the public have a right to go 
Shits ieedies 8 the adjacent ground, , whether it be cultivated 
Cases, toth edition, OF uncultivated”—~1 Rolle’s Abr. 390 A. pl. 1, B 
Volume 2, page ple; 1 Hawk Pod. 96, 922 Young v.——1 Ld. 


165. Raym. 725; Absor v. French, 2 Show 28. pl. 19; 
Dovaston% Taylor v- Whitehead, Dougl. 745, 2 Wms. 
Payne. Saund. 161, n (12).” 


If this had been a new road opened to traffic for the first time, 
iraffic by carts with Burmese wheels or by all vehicles might have 
been forbidden. 


Runselitz on Crimes, *A dedication to the public may be in some respects 
4 a g ; i ae et 
Volume fy page 468 (th Fi ited or qualified, provided that the limitation or qualifi- 


Sit Leading Cases cation be imposed contemporaneously with the dedication.”’ 

This is what is pointed out in the learned Government Advocate’s 
‘opinion printed in Judicial Department Circular No. 10 of 1893, to 
which the District Magistrate has referred. 

But no such restriction would apply to an old road,such as that in 
ithe present case, which the people had been in the habit of using for 
the passage of their own country conveyances. 

The English law on this subject has been followed in India— 
20 W. R. 293,15 W.R., 46. . 

Even if there had been a limited right of traffic only in this instance, 
it would not necessarily follow that action under section 188, Penal 
Code, was the proper action to be taken. 


Qurzn Empress 
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The offence committed when a highway is wrongly used for a pur- 


Mavne Po Tun, pose for which it was not intended would apparently be trespass— 


see Harrison vy, the Duke of Rutland, L. J. R. 622B.D. 117 (1893), 
and the older cases, 

If injury were done to the road, there would be the offence of mis- 
chief in addition. 

If section 188 were applicable, then it would be necessary to know 
how the Deputy Commissioner was lawfully empowered to promul- 
gate the order he issued, a thing which has not been shown. 

{ have examined the local Codes of Ben, al, Bombay and Madras 
in vain for any provisions confe;ring upon District Officers such 
general authority as the Deputy Commissioner has assumed in this 
case. There is certainly no provision ofthe kind relating to Burma. 
When it is intended that a District Magistrate or other public officer 
should have special powers of control and of interference with re- 
spect to the usual rights of the public, such powers seem always tobe 
conferred by express legislative enactment. - 

Thus Bombay Regulation XII of 1827 by section 19 enacts that it 
shall be lawful for the District Magistrate to institute rules respect- 
ing places of public resort when the public benefit and comfort 
are in question, and so when it is necessary to control the use 
of the public roads and streets by assemblies of people and -pro- 
cessions, power to do so is explicitly given to the Superior Officers 
of Police by the various Police Acts; and the inference consequently 
is that to interfere with thefree passage of the public on a public way 
without statutory provision in that behalf is w/tra vires. 

But even if it had been possible to show that the Deputy Commis- 
sioner’s order was “promulgated by a public servant lawfully em- 
“ powered to promulgate such order,” it would still have been necessary 
to show besides at the least that disobedience of the order caused or 
tended to cause obstruction, annoyance, or injury, or risk of obstruc- 
tion, annoyance, of injury to lany persons lawfully employed under 
the first part of section 188, and under the second part of the sec- 
tion it would have been necessary to show yet more ; whereas here 
nothing of the kind was proved, so that on this ground alone the 
proceedings are bad and would have to be quashed. 

It has appeared desirable to look at this matter so far as possible 
from all points of view, since the present is no solitary instance of » 
criminal proceedings concerning the user of highways, though it is 
not usual perhaps for action to be taken under section 188, Penal 
Code. 

On the one hand, itis necessary to see that roads constructed by 
the State, that is, the property of the general public, are not reckless- 
ly injured by the thoughtless conduct of individual members of the 
public ; while on the other it is equally necessary to guard against 
improper infringement of public rights and undue interference with 
their legitimate exercise, to see that reasonable measures are taken 
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to provide for the inconvenience of temporary interruptions of the Qusex-Empress 

right of way, and to prevent the illegal punishment under colour of v. 

law of acts which are not really against the law. Maune Po Tein, 
The exercise of a little care and consideration ought to be suffi- 

cient for the attainment of both these objects at the same time. 


"ha annelatingn and nnantawan nen auashksl 


19 
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Criminal Revision Ne 
Ne B10-oF Before G. W. Shaw, Esq. 
ae KING-EMPEROR v. NGA THA DUN. 
24th, , Request by a villager tothe Pwagaung, to whoman offence has been reported, not 
names to report the offence--not such an intentional omission to give infoymation us 


is punishable under section 202, Indian Penal Code. 


At th> time of a robbery information was taken to the Pwagauxg, by the accused’s 
sons and the information they gave was that robbery was going on. The Vwa- 
gaung thereupon called out the villagers and the robbers made off. The villagers’ 
pursuit was fruitless. The Ywagaung sent two men to report the case to the head- 
man the same night. They went and reported that “a house had been entered 
by men” and that no property had been taken. The headman took no action 
*“hecause no property had been taken.” Next morning the accused reported to the 
Ywagauig that some property had been taken, but oflittle value. The Fwagaung 
said he would send word to the headman but the accused said “ the property is of 
little value, let it go, do not report.” The VYwagaung accordingly refrained from 
sending further report. The accused was convicted under section 202, Indian 
Penal Code, and fined Rs, 25 for saying to the Pwagaung that he need not report 
the loss of the property. j 

Ffeld,—that, in the circumstances, the conviction was bad. There was not in 
what the accused said or did, or omitted to say or do, any such intentional omission 
to give information as is punishable under section 202, Indian Penal Code. 

‘THE evidence shows that at the time of the robbery information 
was taken to the Ywagaung by Tha Dun’s sons, and the information 
they gave was that robbery was going on. The VYwagaung there- 
upon calied out the villagers and the robbers made off. The villagers 
pursuit was fruitless. The VYwagaung sent two men to report the 
case to the headman the same niyht. They went and reported that 
“a house had been entered by men” and that no property had been 
taken. The headman took no action “ because no property had been 
taken.” : 

Next morning Tha Den reported to the Ywagaung that some pro- 
perty had been taken, but of little value. The VYwagaung said he 
would send woxd tothe headman, but Tha Dun said ‘the property is 
of little value, let it go, do not report.” The Ywagaung accordingly 
refrained from sending further report. 

Tha Dun has been convicted under section 202, Indian Penal Code 
and fined Rs. 25 (fine paid) for saying to the Ywegaung that he need 
not report the loss of the property. 

I am of opinion that, in the circumstances, the conviction is bad. 

Tha Dun is an old man of 70. 1 do not find in what he said or did, 
or omitted to say or do, any such intentional omission to give informa- 
tion as is punishable under section 202. 

He reported the robbery or attempt at robbery at the time. He 
said at once that he and others had been tied up and property de- 
manded. He says he did not know till next morning that any pro- 
perty had been taken. This is very probable. When he did know 
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he gave the information to the Yeagaung. Either the Ywagaung or 
the messengers he sent were by their own accounts singularly lax in 
omitting (if they did omit) to state plainly to the headman that the 
-offence was robbery or attempt at robbery. But for this Tha Dun 


was not in any way responsible. The headman, who hved apparently - 


elsewhere, was perhaps lax in taking no action when he ought to have 
seen that the case was a serious one. But Tha Dun is notresponsible 
for this. Finally, the Pwagaung ought to have sent to the headman 
next morning the information that some property had been taken and 
that the case was one of robbery. But Tha Dun cannot be held res- 
ponsible for this. The duty of the Ywagaung as well as of every one 
else was to give information. That the old man Tha Dun said “ let 
the property go, don’t report ” was noreason forthe Ywagaung omit- 
ting to do his duty. 

The wrong man has been punished in this case. The conviction 
and sentence are set aside. The fine will be refunded. 


Kinc-EmPeror 


, Uo 
Nea Ta Dux. 


Criminal Reviston 
No. 897 of 
1899. 
November 
grd. 
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Befove H, Thirkell White, Esq., C.1.E, 
MUNSHI RAM +. DERA MUL. 
Mc. Moodaliar—for the applicant. 


Decvee fraudulently obtatned for amount already paid—Deeree-inalder liable to 
prosecution, 


The appellant filed a complaint against the respondent under section 406, Indian 
Penal Code, alleging that, having been paid certain meney in execution of a decree, 
he, the respondent, applied for execution of the same decree. 


Held,—that it a decree-holder obtains satisfaction of a decree but fails to certity 
it under section 258, Code of Civil Procedure, and then proceeds to take out execu- 
tion of the same decree, he is clearly liable to prosecution under section 210, Indian 
Penal Code. 

References — 

ILL.R., 9 Mad, ror. 
1.L.R., 0 Bom., 288. 

TuE Subdivisional Magistrate has based his dismissal of the com- 
plaint on incorrect grounds, If a decree-holder obtains satisfaction 
of a.decree but fails to certify it under section 258, Code of Civil 
Procedure, and then proceeds to take out execution of the same decree, 
he is clearly liable to prosecution under section 210, Indian Penal 
Code. There are rulings to this effect, namely, those in Queen- 
Empress v. Pillala® and Queen-Empress v. Bapuji Dayaram.+ 
Any possible doubt which may have existed when the judgment in 
the latter case was delivered has been set at rest by the amendment 
of section 258 of the Code of Civil Procedure, effected by Act VII of 
1888, which makes it clear that the last sentence of that section refers 
only to the Court executing the decree. 


But I think that the District Magistrate is right in holding that the: 
case falls under section 210 and not under section 406, Indian Penal 
Code. There is a passing allusion in the judgment of the High Court 
of Bomhay above cited, to the possibility of a prosecution under séc- 
tion 406, Indian Penal Code, in a case of this kind, But’ the point. 
was not elucidated. And, in my opinion, the fact stated hy the ap- 
plicant can hardly be said to disclose the offence of criminal breach 
of trust. The offence, if any, consisted not in the disposal of the- 
money originally paid, but in the subsequent application for execution. 

The applicant’s proper course is therefore to take such steps, if any, 
as he may be advised to take to procure sanction to the prosecution 
of the respondent under section 210, Indian Penal Code. 

The present application is dismissed, 





* J, L. R.,9 Mad., tox. ] 7 ILL. R., 10 Bom,, 288. 
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Criminal Revistore. 


Before i Adamson, Esq. No. 494. of 
QUEEN-EMPRESS »,. MI GYWET. 2s 
Penal Code, 211, 500—False charge with intent to injure—Defamation—Punishe 2 ih 
ment, 


The complainant made a complaint that the accused, with the intent of causin g in- 
jury, had instituted a criminal proceeding against him knowing that there was no 
just ground for such proceeding. The Magistrate took action against her under 
section 500, Indian Penai Code, convicted her of the offence, and sentenced her to 
pay a fine of Rs. 40 or 40 days’ rigorous imprisonment. 


Held,—that the Magistrate’s proceedings were illegal. The offence a'legéd was 
one under section 211, Indian Penal Code, and under section 195, Code of Criminal 
Procedure, cognizance should not have been taken of it without sanction. A Mae 
gistrate cannot give himself jurisdiction to try an offence under section 211 by 
treating it as one under section 500, Indian Penal Code. 

THE complainant made a complaint to the Magistrate that the ac- 
cused, with the intent of causing injury to him, had instituted a crimi- 
nal proceeding against him knowing that there was no just or lawful 
ground for such proceeding, and that she, the accused had thereby 
defamed him. The Magistrate took action against her under section 
500, Indian Penal Code, convicted her of that offence, and sentenced 
her to pay a fine of Rs. 40 or, in default, to suffer rigorous imprison- 
ment for 40 days, and awarded half of the fine to complainant as com- 
pensation. 

The proceedings were wholly illegal. The offence alleged was one 
under section 211, Indian Penal Code, and under section 195, Crimi- 
nal Procedure Code, cognizance should not have been taken of it 
without sanction. A Magistrate cannot give himself jurisdiction to 
try an offence under section 211 by treating it as one under section 
500, Indian Penal Code. 


The conviction and sentence are sct aside and the fine, if paid, must 
be refanded. There is neither a jail warrant nor a chalan jn the pro- 
ceedings, There ought to be one or the other. I am therefore unable 
to say whether the fine has been paid and whether the amount awarded 
in compensation has been paid to the complainant. If compensation 
has been paid, it should now be recovered in the manner provided by 
section 547, Criminal Procedure Code. 


The District Magistrate, in submitting this case for tevision, has 
asked for rulings on several points that are not connected with the 
‘present record. The High Court will only deal with points that ap- 
pear on the record. It is nota Delphic oracle to be approached’ for 
the purpose of obtaining answers to irrelevant conundrums. 


Criminal Revision 
No. 474 of 
rg00. 


Fune 
roth 
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Before H, Thirkell White, Esq., C.1.£. 
(:) SAN HLA. 
QUEEN-EMPRESS ». te NGA PAIK. 
(3) NGA HNYA. 
Mr. 4, N. Hivjee—for the Crown. 
Inoculation not unlawful under s. 269, Iudian Penal Code, 

The accused were sent up for trial for practising inoculation, which was alleged. 
to be an offence under section 269, Indian Penal Code. 

Feld,—that, in order that there may be aconyiction for inoculation under sec- 
tion 269, Indian Penal Code, it must be shown (that the act is done, if not unlaw- 
fully, at least negligently, and that the mere performance of inoculation is not 
punishable under the section, 

THE accused were sent up for trial for practising inoculation, which 
was alleged to be an offence punishable under section 269, Indian 
Penal Code. That section renders liable to punishment any one who, 
unlawiully or negligently, does any. act which is, and which he knows, 
or has reason to believe, to be likely to spread the infection of any 
disease dangerous to life. It has been held in a Madras case, which 
is cited in all the text-books on Indian Criminal Law, that inoculation 
is not in itself an illegal or negligent act. The case is a very old one, 
but it seems never to have been overruled or dissented from, and the 
Legislature has not amended the law in consequence. There is no 
legal prohibition of inoculation except in places to which the Vaccin- 
ation Actapplies. It cannot be said that inoculation is in itself un- 
lawful. Again, in order that there may be a conviction under section. 
269, Indian Penal Code, it must be shown that the act is done, if not 
unlawfully, at least negligently. . This is the difficult word in the sec- 
tion. It must have some meaning. The section cannot be read as if 
the words unlawfully or negligently were omitted. Yet, except by. 
omitting these words, it is difficult to see how the deliberate practice 
of inoculation by a person qualified to perform it where no negligence 
in the performance of the operation is alleged, can be held to be 
punishable under the section. 

There is another very strong reason for thinking that inoculation is 
not by itself punishable under this section. Section 6 of the Vaccina- 
tion Act, 1880, explicity prohibits inoculation in any local area to 
which the act applies, and thereby makes it unlawful. The penalty 
attached to this illegal act by section 22 of the same enactment is 
simple imprisonment for three months or fine not exceeding Rs. 200 
or both, if inoculation were already an offence under section 269, of 
the Penal Code, it is difficult to see what would be the object of these 
later provisions attaching to it, in certain strictly limited areas, a less- 
severe penalty than that imposed by section 269. One of the objects- 
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of the Vaccination Act, as stated in the preamble, is to give power to 
prohibit inoculation. If inoculation were already unlawful by reason 
of section 269 of the Penal Code, it would have been unnecessary to 
give this power, and the provisions of the Vaccination Act concerning 
inoculation would be superfluous, 

[am therefore reluctantly compelled “to dissent from the. learned 
District Magistrate and to hold that the mere performance of inocula~ 
tion is not punishable under the section cited above, and that the ac- 
cused in this case have been properly discharged. 


QuzeNn-EM PRESS 


U- 
San Hta, 
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Criminal Appeal 


No. 75.0 Before G. W. Shaw, Esq. 
7g0r, : 

August . NGA YAN THEIN zw, KING-EMPEROR, 
ath. Culpable homicide— Murder—Difference between, 


Appellant was convicted under section 302, Indian Penal Code, and sentenced to 
transportation for life for the murder of Tha Zén. Appellant and his wife had 
been divorced during the afternoon andthe wife had gone to deceased’s house. 
Appellant had been to the housé twice to see her, and about 8 p.m. was spying 
round again. Deceased, finding that somebody was peeping into his house, sent 
for the headman and called out “who isthat spying?” Appellant, who was sitting 
13 cubits off with his loins girt'up and a big stick in his hands, answered that it was 
he and that he was at his own house which was true enough as his own house was 
next door. Deceased-came out and told him not to come to his house. Appellant 
dared him to prevent him and forced his way on to deceased’s house. Deceased. 
pushed him off and came down with him. 

The house was only some two feet above the ground and they fell on their 
Appellant then ran to where he had been sitting, picked up the big stick and struck 
deceased on the head with it, using both hands. Deceased was felled by the blow. 
Appellant then struck him a second similar blow on the head and a third on the 
back, The two blows on the head both fractured the skull and wounded the brain 
and were mortal from the first. Deceased never regained consciousness and died 
of the injuries the following afternoon in the hospital. 

Heild,——that appellant, if he did not intend to cause death, must have intended to 
cause such injury as was likely in the ordinary course of nature to cause death, or 
must at least have known that his act was so imminently dangerous that it mus t 
in all probability cause death. The offence thus amounted to murder and the ap- 
pellant was rightly convicted, but he might well have been sentenced to death. 

Pointed ewt,-——that ail murder is culpable homicide, but all culpable homicide is 
not murder. Thus section 299 covers wider ground than section 300. 

Reference :— 
S. J. L. B., page 508. 

APPBLLANT, Yan Thein, has been convicted under section 302, 
Indian Penal Code, and sentenced to transportation for life for the 
murder of Tha Z6n, at Labo, on the 30th April last. 

The facts are clearly stated in the judgment of the Sessions Court 
and there is no doubt about them. Appellant and his wife had ,been 
divorced during the afternoon and the wife had gone to deceased’s 
house. Appellant had been to the house twice to see her, and about 
8 P.M. was spying round again. Deceased, finding that somebody 
was peeping into his house, sent for the headman and called out ‘‘ who 
is that spying?” 

Appellant who was, according to the headman, sitting 13 cubits off 
with his loins girt up anda big stick in his hands, answered that it 
was he, and that he was at his own house, which was true enough as 
his own house was next door, Deceased came out and told him not 
to come to his house. Appellant dared him to prevent him and forced 
his way on to deceased’s house. Deceased pushed him off and came 
downwith him. The house was only some two feet above the ground 
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and they fell on their feet. Appellant then ran to where he had been 
sitting, picked up the big stick and struck deceased on the head with 
it, using both hands. Deceased was felled by the blow. Appellant 
then struck him a second similar blow on the head and a third on the 
back. The two blows on the head both fractured the skull and wounded 
the brain and were mrtal from the first. Deceased never regained 
consciousness and died of the injuries the following afternoon in the 
hospital. 3” 

The stick was a plank 3 fect 10 inches long, 24 inches wide, and 
weighed nearly 95 tolas. Deceased was justified by section 104, 


Indian Penal Code, in pushing appellant out of the house. There was. 


thus no such provocation as would take the case out of section 300 
(see exception 1, proviso 3). Similarily, exception 4 would not apply 
as appellant took an unfair advantage in using the plank and acted 
in a cruel manner in using the force he did and in striking deceased 
after he had fallen down. 

There can be no doubt that appellant, if he did not intend to cause 
death, must have intended to cause such injury as was likely in the 
ordinary course of nature to cause death, or must at least have known 
that his act was so imminently dangerous that it must in all probability 
cause death. The offence thus amounted to murder and the appellant 
has been rightly convicted. 

I think that appellant might well have been sentenced to death. 
The learned Sessions Judge hastaken a lenient view of the case, 
which it is not very easy to account for on the evidence. In his Judg- 
ment the learned Sessions Judge has referred to the ruling in Queen- 
Empress v. Po Thet* and has discussed the definitions of murder and 
culpable homicide in sections 200 and 299, Indian Penal Code. He 
.does not seem to me to have correctly apprehended the difference be- 
tween these sections. He says “Paragraph 300 amplifies 299, but 
includes it.” Thisis incorrect. Section 29¢ defines culpable homi- 
cide and section 300 murder. All murder is culpable homicide, but all 
culpable homicide is not murder. Thus section 299 covers wider 
ground than section 300. As | understand the sections the difference 
may be explained thus— 


Intention of causing death. 


Section 299, culpable homicide.— Section 300, murder,~ “ Causes death 
“ Causes death by domg an act with the by doing an act with the intention of 
intention of causing death,” causing death.” 
_ Intention of causing bodily tnjury likely to cause death. 
Section 299, culpable homicide.— Section 300 murder.--Secondly 


“Causes death by doing an actwith “ causes death by doing an act with the 
‘the intention of causing such bodily intention of causing such bodily injury as, 
‘injury as is likely to cause death.”’ the offender knows to be likely to cause 

the death of the person to whom the harm 
is caused.” 


* 5S. J.. L. B., page 508, 
‘ 


Nea Yau Trent 
Ca 
Kinec-EmMpikor. 


Nea Yan THEIN 


UV, 
Kinc-Emreror. 
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['N.B.—Causing death by doing an 
act with the intention of causing “such 
bodily injury as is likely to cause death 
is only culpable homicide not amount- 
ing to murder unless the facts fall under 
either section 300, seccndly, or section 
300, thirdly.] 


Thirdly.—* Causes death by doing 
anact with the intention of causing 
bodily injury to any person and the 
bodily injury intended to be inflicted is 
sufficient in the ordinary course of nature 
to cause death.” 


Knowledge that he ts likely by such act to cause death, 


Section 299, culpable homicide.— 
“ Cause death by. doing an act with the 
knowledge that he is likely by such act 
te cause death.” 

[WV.8.—-Causing death by doing an 


Section 300, murder,~-Fourthly, 
** causes death by doing an act which the 
offender knows to be so imminently 
dangerous that it must in all probability 
cause death, Xe.” 


act with the knowledge that he is likely 
by such act to cause death is only cul- 
pable homicide not amounting to mur- 
der, unless the facts fail under section 
300, fourthly.] 

In short. section 300, fourthly, to which the learned Sessions Judge. 
has referred, does not include every case of knowledge. This is what 
I think the learned Judicial Commissioner, Lower Burma, meant when 
he distinguished between acts whichare so imminently dangerous. 
that they must in all probability cause death and acts which are only 
likely to cause death. The latter includes the former, but every act 
likely to cause death is not an act so imminently dangerous that it 
must in all probability cause death. 

I see nothing to dissent from the judgment in question. 

It is, as thelearned Sessions Judge remarks, and as_ the learned 
Judicial Commissioner in the case in question remarked, not always 
easy to distinguish between acts which fall under one or other of the 
descriptions of culpable homicide which amount to murder and those 
which do not amount to murder. In such cases, to quote the Lower 
Burma judgment, it is incumbent on the Criminal sacle to give the 
accused the benefit of the doubt. 

In Queen-Empress v. Po Thet* there had been some provocation ; 
only one blow was struck and that was not given with much force. 
The learned Judicial Commissioner, therefore, gave the accused the 
benefit of the doubt and classed the case as one where there was 
knowledge that he was likely to cause death, but where the knowledge 
‘did not fall under section 300, fourthly. The present case is different. 
Three blows were struck, two very heavy ones on the head, the second 
of which was delivered after the deceased had fallen down and there- 
was no such provocation as brought the case under exception 1 to 
section 300. 

The appeal i is summarily dismissed. 


* S. J., L. B., page 508. 





1901.| UPPER BURMA RULINGS. 285 


Penal Code—zg0, 304. 


aS eats a a eee] a Sosa ae eS, 


Penal Code—z299, 3064. 





Before H. Thirkell White, Esq., C.i E. 
NGA SHWE BAW vw. QUEEN-EMPRESS. 


Mr. A. M, Littter—Government Prosecutor—for the Crown. 


Death caused by ill-treatment of woman for the purpose of eatorting a confession 
and subsequent neglect, amounts to culpable homicide. 


The appellant was convicted of the culpable homicide of Ma Neg, as well as 
of other offences. It was proved that Ma Ngé was accused of stealing some 
money belonging to one Maung Ba and that she was made over to the accused 
who was in charge of the nearest Police-station, It was proved that the appellant 
ill-treated the deceased, Ma Ngé,in Nga Ba’s hut the next morning, The iil- 
treatment, which consisted of beating or pounding or pressing with an iron 
hammer, was for the purpose of extorting a confession and the discovery of stolen 
property. After this she was taken off again to the Police-station, but she was 
unable to walk so far; she fell down and had tobe carried. She was kept in the 
Police-station for threedays or soand received no medical attendance. She 
was removed again tothe hut where she lived before and some five days later 
she died. The “mpesiee died from the effects of the ill-treatment which made her 
so ill that she was unable to take nourishment and death ensued from exhaustion. 
If she had received proper medical treatment she would probably have recovered. 

eld—that a man who treats a woman with such violence as to cause serious 
bruises and an open wound, and to render her incapable of walking any distance 
and who then leaves her while directly in his custody without any medical attend- 
ance, while she is unable to rise from her bed for at least three clays, must be held 
to know that he is likely to cause her death. 

Held also,—that the case fell clearly under the first clause of section 304, Indian 
Penal Code, and that the appelfant must be presumed to have intended to cause 
by his acts and ommissions such bodily injury as was likely to cause death. 


THE appellant has been convicted of the culpable homicide of Ma 
Ngé also of voluntarily causing hurt to her for the purpose of extort- 
ing a confession, also of wrongfully confining her and one Thaik 
Nyun. 

I consider it proved that Ma Ngé and Thaik Nyun were accused 
of stealing some money belonging to one Maung Ba and that they 
were made over to the accused who was in charge of the nearest Police- 
station. Itis alleged that the accused tortured the womdn on the 


night on which she was given into his custody; and there are, no. 


doubt, statements and circumstances which indicate that this probably 
happened. But I think the facts are not sufficiently clearly establish- 
ed to justify a finding on this point. I think itis clearly proved that 
the appellant, Shwe Baw, and probably the witness Nga Ba, ill-treat- 
ed the woman in Nga Ba’s hut next morning, There is abundance 
of evidence on this point which can hardly 1 think be concocted, 


though no doubt Nga Ba’s share inthe ill-treatment has been mini- 


mized or denied. I have no doubt that the deceased was cruelly 
treated in the hut by or inthe presence and under the authority of 


the appellant. I think it is also proved that she was then taken to- 
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some bushes at a little distance from the hut; but it is not quite cer- 
tain whether she was subjected to further ill-usage there. The ill- 
treatment inthe hut, which consisted of beating or pounding or 
pressing with an iron hammer, was certainly for the purpose of 
extorting a confession and the discovery of stolen property. After 
this, the deceased was taken off again to the Police-station, but she 
was unable to walk so far; she fell down and lay under a tree and had 
to be carried tothe station. It isin evidence that before she was 


- taken to the. Police-station on the previous night she was quite well. 


She was kept in a hut in the enclosure of the Police-station for three 
days or so; and she received no medical attendance. There is evi- 
dence that the accused was advised to send her to the hospital at 
Sagaing for treatment and that he refused todo so. ButI am not 
satisfied that this is proved. Alter.she had been detained for about 
three days, she was allowed to be removed to the hut where she had 
lived before. There is evidence which seems to be credible that she 
could not walk but had tobe supported by two men. Some five 
days later she died. After her death, the District Superintendent of 


. Police and Civil Surgeon saw severe bruises onthe thighs of the 


deceased and the District Superintendent of Police saW a wound on 
one leg. I disregard the evidence as to the suggestion that the hut 
should be burnt down as there is nothing to show that the suggestion 
was made by the appellant. It is certain, however, that he held a 
perfunctory inquest as to the cause of death, that the two elders 
called as witnesses or assessors at the inquest did not even see the 
body, and that the witnesses examined were tutored either by Shwe 
Baw or Nga Ba, to say that death resulted from natural causes. The 
evidence as to the state of the woman’s health and the evidence of 
the Civil Surgeon show that this was not the case. 

The medical evidence is not very satisfactory. But I think there 
can be no doubt that the deceased died from the effects of the ill- 
treatment which she received at the hands of the appellant. The 
effect of this ill-treatment was to make the woman so ill that she was 
unable to take nourishment and death ensued frorn exhaustion. If 
she had received proper medical treatment, she would probably have 
recovered. 

The action of the appellant was no doubt barbarous in the extreme. 
It remains to be-seen whether he is guilty of the offence of culpable 
homicide of which he has been convicted. The mere beating to 


-which the deceased was subjected was, apparently, notin itself 


enough to cause death ; and itis not suggested that there was any 
intention to cause the woman’s death. But the beating or ill-treat- 


‘ment was suchas to put the deceased in such pain thatshe was 


unable to walk far, and it is shown that the appellant was well aware 
of this. She had to be carried tothe Police-station and there she 
awas left for three days, without any special attention, in the appellant’s 
immediate charge. [tseem3 to me that a man who treatsa woman 
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with such violence as to cause serious bruises and an open wound, and 
such as to render her incapable of walking any distance, and who 
then leaves her while directly in his custody without any medical 
attendance, while she is unable to rise from her bed, for at least three 
days, must be held to know that he was likely to cause her death. I 
think that the appellant was clearly responsible for all that occurred 
up to the time when the deceased was taken back to the hut by 
Po Shan and Po So, [find that the violence used was not in itself 
likely to cause death, but that the violence followed by neglect was 
likely to cause death and as a matter of fact did cause it. I cannot 
find that the appellant was responsible for the care of the deceased 
after she was taken away to the hutby Po Shan and Po So; but up 
to that point he was responsible. The fact that. even after this, 
proper treatment would have saved the woman’s life does not affect 
the guilt of the appellant, ‘!hat is clear fromthe second explanation 
to section 299 of the Penal Code. Iam therefore of opinion that the 
appellant has been rightly convicted of culpable homicide. 1am in 
doubt whether he should notalso have been convicted of murder. 
It is difficult to see how the case can be distinguished from that de- 
scribed in the second clause of section 300 of the Penal Code. But as 
the appellant has been formally acquitted of the charge of murder, 
I do not propose tointerfere. The conviction under section 343 <in 
respect-of Ma Ngé seems to be unsustainable. It is not shown that 
she was illegally detained for three clear days. The conviction should 
apparently be under section 342. The convictions on the other 
charges seem to be correct. 

I have called upon the appellant to show cause why the sentence 
should not be enhanced. Heis unable to show any sufficient cause 
but pleads that he did not beat or ill-treat the deceased and that he 
is ignorant of the law. Reference has also been made to his previous 
good service, ‘ 

I think that the case falls clearly under the first clause of section 
304, Indian Penal Code, and that the appellant must be presumed to 
‘have intended to cause by his acts and omissions such bodily injury 


as was likely to cause death. It is one ofthe worst cases that can: 


‘possibly be imagined, and I see no reason why the extreme sentence 
allowed by the law should not be passed. I therefore enhance the 
sentence on Shwe Baw, under section 304, Indian Penal Code, to one 
of transportation for life, The direction of the Court of Session that 
the other sentences should run concurrently with the sentence under. 
section 304, Indian Penal Code, will not be disturbed. 


NGa Sswe Bay 
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Before H. Thirkeli White, Esq., €.1.£. 
NGA MIN PO z, QUEEN-EMPRESS. 


Mr. WW. Calegreedy—for appellant. Mr. Al, M, Liitttey-—Government Prose-. 
cutor—for the Crown. 


Culpable homicide amounting to murder—undue advantage taken in a sudden 


fight. 


The appellant was convicted of the murder of one Nyi Le and sentenced to 
transportation for life, It was admitted that the appellant caused the death of 
Nyi Le, and the only point tor determination was whether his act amounted to 
murder, culpable homicide, or voluntarily causing grievous hurt. ‘There was a 
quarrel between the two men and the accused picked up a heavy spade and struck 
the deceased one blow with -the iron-bound end, smashing in the left side of the 
skull. Nyi Le died from the effects of this injury. 

Held—that when a man strikes another with a heavy iron-bound stick on the 
head, with such force as to smash in one side of his skull, he must beheld to have 
intended to cause such bodily injury as he knows to be likely to cause death. In 
such circumstances the accused must be presumed to know and ‘intend the prob- 
able natural consequences of his act. 

Held also,—that iftwo men fight with their hands, or with weapons of a 
similar kind, and one ofthem uses also a weapon Of a distinctly advantageous 
kind, such asa pistol, a dagger, or a heavy club, he takes an undue advantage 
over his opponent and is rot protected by the fourth exception to section 300, 


Indian Penal Code, 


References -— 

Mc. Mayne’s Criminal Law of India, page 610, 
——— —--+__—., page 58¢. 
Selected Judgments, Lower Burma, page 271. 

em ermine y PALE B71. 

THe appellant Min Po has been convicted of the murder of Nyi Le 
and has been sentenced to transportation for life. 

It is admitted that Min Po caused the death of NyiLe, and the only 
point for determination is whether his act amounted to murder, 
culpable homicide, or voluntarily causing grievous hurt. . There was 
a quarrel between the two men and the accused picked up a heavy 
spade and struck the deceased one blow with the iron-bound end, 
smashing in the left side of his skull. Nyi Le died fromthe effects of 
this injury. ‘The occurrence took place some years ago, but the ap- 

ellant has only lately been brought to trial, The presence of the 
Civil Surgeon, who held the post-mortem examination of Nyi Le’s body, 
could not be secured at the trial. The present Civil Surgeon, who 
gave his opinion on inspection of the instrument used by the ap- 
pellant, and on perusal of the evidence of the post-mortem exami- 
nation, was of opinion that when the blow was delivered the spade: 
must have been held in both hands, and there is evidence that this 
was really the case. It is suggested that the. appellant did not aim 
at the deceased’s head, but merely struck at random, and.that the 
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deceased received the blow while trying to evade it. There is the 
evidence of one witness (Shwe Zin) that the deceased tried to dodge 
the blow. But as a matter of fact, the blow was delivered with both 
hands and with fatal force and precision. In my opinion, when a man 
strikes another with a heavy iron bound stick on the head, with such 
force as to smash in one side of his skull, be must be held to have 
intended to cause such bodily injury as he knows to be likely to cause 
death. In such circumstances the accused::must be presumed to know 
and intend the probable natural consequence of his act. It is idle 
to expect direct evidence of intention and knowledge. Natural pre- 
sumptions‘must be drawn from the facts and the ordinary course of 
eventst Unless therefore the case falls within any of the exceptions 
to section 300 of the Indian Penal Code, I am of opinion that the 
appellant committed murder just as much as if he had stabbed the 
- deceased with a dagger or shot hinr with a gun. I do not think that 
he actually intended to kill the deceased. But the case falls within 
the second clause of section 300. 

The exception on which reliance is placed is the fourth, which re- 
duces the offence to culpable homicide when it is committed ina 
sudden fight, in the heat of passion, upon a sudden quarrel and without 
the offender having taken undue advantage, or acted in a cruel or 
unusual manner. Reference has been made to Mr. Mayne’s learned 
commentary on the Penal Codec, as well as to repoited cases. The 
remark on which most stress is laid is the following :— 

“ The last clause of the exception, as to taking undue advantage, and acting in 
a cruel and unusual manner, seems according tothe English decisions, rather to 
apply to the beginning than to the end of the proceeding, and to be taken as fur- 
nishing evidence that the injury was inflicted deliberately and not under the 
influence of passion.”* 

The case cited immediately afterwards does not seem to furnish 
much light on the question. And it may be well to bear in mind 
Mr. Mayne’s caution that— 

“Culpable homicide is perhaps the one branch of Criminal Law in which an 
ame student must be most careful in accepting the guidance of English author- 
ities. 

The learned advocate for the appellant, with much fairness, has 
referred to the case of Shwe Tha U,{ as well as to that of Shan 
Gy7i,§ both decided in Lower Burma. In the former case, the ac- 
cused and the deceased quarrelled, abused each other, and struggled 
together, and in the course of the struggle the accused drew a clasp 
knife and give the deceased two stab wounds. The learned Judicial 
Commissioner held that, though the accused stabbed the deceased 
‘without premeditation, in a sudden fight, in the heat of passion 
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and upon a sudden quarrel,” he must be held to have taken undue 
advantage in stabbing his opponent, who was unarmed. In the 
latter case, the accused and deceased were struggling together and 
another man put a knife into the hand of the accuséd, with which 
he at once stabbed and killed the deceased. The learned judicial 
Commissioner held that the case was covered by the exception 
With the very greatest respect, | venture to think that the cases 
cited in support of this ruling refer rather to the first than to the. 
fourth exception to section 300 of the Penal Code. Looking at the 
words of the section which, interpreted according to recognized laws of* 
construction, constitute the ultimate guide, I have no doubt that the 
ruling in the case of Shwe Zha W* should be followed, If the 
ruling in Shan Gyi’s case + conflicts therewith, I respectfully dissent 
fromit. If two men fight withtheir hands, or with weapons of a similar 
kind, and one of them uses weapon of a distinctly advantageous 
kind, such as a pistol, a digger, or a heavy club, it seems to me 
that he takes an undue advantage and that his passion does’ not 
avail to mitigate his crime. 

This, it seems to me, is what happened in this case, and I am 
of opinion that the learned Sessions Judge has rightly interpreted 
the law and that the conviction is correct. I agree that the case: 
is not one in which it was necessary to pass a capital sentence. 

The appeal of Min Po is dismissed. 


eS) a5 Les Bi,:2 9k 
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Before H. Thirkell White, Esq., €.1.£. 
A WE v2, QUEEN-EMPRESS. 
Mr. H. Af. Litter, Government Prosecutor-—for the Crown. 


Causing death of thief suddenly discovered and pursued, held to be culpable 
homicide not amounting te murder. 


The appellant found t ree youths stealing pinc-apples from his garden. He 
chased them and overtaking one of them cut him down with a da, It was night, 


though not late at night, and it appears to have been dark. There was nothing to - 


show that the deceased attempted to cause hurt to the appellant. The appellant 
was convicted of murder and sentenced to transportation for life. The only ques- 
tion was whether the appellant had been rightly convicted of murder. 


Held,—that the law should be construed liberally in favour of the accused in such 
a case if he has acted in good faith for the protection of his person and property, 
though he has acted in excess of his legal rights; and that the appellant was rea- 
sonably entitled to the benefit of exception 1 to section 300 of the Indian Penal 
Code, having acted under the excitement of grave and sudden provocation. 

Reference :—5, W. R.,‘Criminal, page 73. 

THE appellant, A We, has been convicted of the murder of one Po 
Myo and has been sentenced to transportation for life. 

The facts are quite clear, ‘The appellant found three youths stealing 
pine-apples in his garden. He chased them, and overtaking one of 
them, cut him down with a da inflicting six wounds. It was night, 
though not late at night, and it appears to have been dark. There is 
nothing to show that the deceased attempted to cause hurt to the ap- 
peilant. 

The only question is whether the appellant has been rightly convict- 
ed of murder. The learned Sessions Judge.has held that the case 
does not fall within exception (2) to section 300 of the Indian Penal 
Code because the appellant had the intention of doing more harm than 
was necessary for the purpose of defending his property. He also 
holds that the appellant cannot be considered to have been deprived 
of the power of self-control by grave and sudden provocation, because 
thefts of pine-apples had been common and the appellant must have 
known that they were likely to occar. 

In considering: this case, | have referred to the judgment of 
Mr. Justice (afterwdrds Sir George) Campbell in the case of Durwan 
Gir.* Although the learned Judge had the misfortune to be in a 
minority in that case his remarks seem to indicate the view which 
should be taken in cases of this kind. Their substance is that the law 
should be construed liberally in favour of the accused if he has acted 
in good faith for the protection of his person and property, though he 
-has acted in excess of his Jegal rights. 





*5, W.R., Criminal, p. 73. 
: 20 


Crininal £ppeat 
Wo. 92 
of 1900. 
September rgth. 


A We 


v. 
QGurew Empress, 


292 UPPER BURMA RULINGS. [1897— 





Penal Code— 300, 304. 


{In this case, 1 think it is clear that in inflicting several blows on the 
deceased with a da, the appellant exceeded the right of private defence 
and inflicted more harm than was necessary for the purpose of defence, 
It must be remembered that, so long as he did not inflict more harm 
than was necessary for the purpose of defence, the appellant had the 
right of inflicting any harm short of death; and that he was in the ex- 
ercise of his right as the thief had not effected his retreat. The ap- 
pellant might reasonably enough have supposed that the thief was 
carrying off stolen property whether this was really the case or not. 
But no doubt it was, strictly speaking, not necessary to inflict so many 
blows for the purpose of securing the thief and his supposed booty. 

But it is not so clear to me that the appellant may not fairly be 
entitled to the benefit of the first exception to section 300, Indian 
Penal Code. [I do not think that the prevalence of garden-thefts 
shows that this cannot be allowed. The fact that theftsin the garden 
were common would rather tend to increase the anger and excitement 
of the garden-owner when he came upon three thieves in the act. It 
seems to me that, in such a case, the gardener might well be deprived 
of the power of self-control by the provocation which was sufficiently 
grave and at the moment, sudden. The appellant does not seem to 
have acted with premeditation ; there is nothing to show that he armed 
himself deliberately for the purpose of wounding the thieves. What I 
believe happened was that he came upon the thieves suddenly, gave 
chase, and in the excitement of the moment, slashed at one of them 
without due regard to the consequences of his acts. I am of opinion 
that he is reasonably entitled to the benefit of the exception, having 
acted under the excitement of grave and sudden provocation. 

I therefore alter the conviction of the appellant A We to one of 
culpable homicide, not amounting to murder, punishable under section 
304, Indian Penal Code. The punishment which I think appropriate 
is that suggested by Campbell, J., and in the end actually imposed in 
the case above cited. That was a case in which, while in some ways 
the circumstances were more favourable to the accused than those of 
the present case, the accused nevertheless acted with some deli- 
beration, sending for the weapon with which he killed the house-breaker. 

I alter the sentence on A We toa sentence of rigorous imprison- 
ment for one year. 
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Before H. Thirkell White, Es, , C48. 
NGA PO TIN v, QUEEN-EMPRESS. 
Mr. W. Calogreedy—for appellant. | Mr. H. M. Liittey-—for respondents, 
Murder—culpable homicide—voluntarily causing grievous hurt, 


The deceased died from the effects of a blow on the head by a stick delivered 
by the appellant. There was no premeditation. The blow was delivered in the 
dark. he stick used was nota lethal weapon. ‘The deceased’s skull was un 


usually thin. 

Heid, ---That there was no intenticn of causing death, and that there was also 
not sufficient ground for presuming thatthe appellant intended tc cause such 
necy injury as was likely ta cause death or knew that his act was likely to cause 

eath. 

Held,—That the appellant should be convicted of voluntarily causing grievous 
hurt under section 325. Indian Penal Code. 


References— 


1, U. B. R. 1892-6, page air. 
1, U, B. R. 1897-1901, page 311. 
‘THE appellant, Po Tin, has been convicted of the murder of Shwe 
Yo and has been sentenced to transportation for life. 


It is practically admitted that Shwe Yo died from the effects of a 
blow on the head by a stick delivered by the appellant. There had 
been an exchange of abuse between the appellant and the deceased. 
The former went towards the latter, a sound as ofa stick being 
broken off was heard and almost immediately afterwards the sound of 
a blow; Shwe Yo was then found lying with his skull fractured. He 
died the next day without recovering consciousness. The appellant 
was heard to say: “I have struck him, he is dead,” or words to that 
effect, immediately after the blow was delivered. It was not till he 
came before the Court of Session that he explained that the deceased 
came to strike him with the stick and that he wrested it from him and 
struck him in self-defence. In his earlier statement before a Magis- 
trate he denied having struck the deceased at all. I think that the 
Sessions Judge has correctly inferred that the defence set up at the 
Sessions trial is an after-thought and has rightly held that there is 
nothing to throw doubt on the natural conclusion from the evidence 
that the appellant broke off the stick and struck the deceased. 


The only question in my mind is of what offence the appellant was 
guilty. From the words which were, no doubt, used by the appellant 
the Sessions Judge inferred that the blow was struck with the inten- 
tion ofcausing death. Ifso, the offence was certainly murder. But 
I doubt whegher the inference is legitimate. The expression is one 
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which a Burman might use in a bombastic way without intending to 
convey any knowledge that he had caused a fatal injury, still less of 
indicating any wish to do so. A threat of causing death is one of the 
commonest forms of exaggeration among Burmans, It must not 
always be taken literally. 

The weapon used was 4 stick, the first one that came to hand, broken 
off without deliberation from the adjacent hedge. It was nota very 
heavy or very formidable weapon. The appellant may not have struck 
with the intention of hitting the deceased on any vital part. The 
night was dark and the precise direction of the blow may have been 
uncertain. The evidence of the Civil Surgeon shows the deceased’s 
skull was unusually thin. I understand that though the blow must 
have been delivered with considerable force, it would probably not 
have factured a skull of normal thickness. [remember an English 
case some years ago in which similar medical evidence was given and 
the offence was held to be only manslaughter, But in that case the 
stick with which the blow was delivered was a light cane very much 
lighter than the stick used in the present instance. 

In order to convict the accused of murder it must be held in the first 
place that the act amounted to culpable homicide. The act must be 
done (1) with the intention of causing death; or (2) with the intention 
of causing such bodily injury as is likely to cause death; or (3) with 
the knowledge that the person doing the act is likely thereby to cause 
death. In the present case, I think there was clearly no intention of 
causing death, There was no premeditation and the appellant deli- 
vered one blow with a stick with which he had hastily armed himself. 
Nor do I think there is any good reason to suppose that the appel- 
lant intended to cause such bodily injury as was likely to cause death. 
It must be presumed no doubt, that in delivering a somewhat severe 
blow with a stick, the accused intended or knew that in all probability 
the result would be to cause serious injury. But ordinarily, asI un- 
derstand the medical evidence, the force used was not sufficient to 
cause a fatal injury. I do not think that the appellant can be held to 
have contemplated more than the ordinarily probable censequences of 
his act. Similarly,] think that the knowledge that he was likely to 
cause death cannot be inferred against the appellant On considera- 
tion of allthe circumstances of the case and of the medical evidence, 
it seems to me that death was not at all a likely result .of the appellant’s 
action. The natural and probable result was a serious wound but not 
afatal one. The case is in some respects similar to that of So Ya* in 
which it was held that the offence was culpable homicide and not 
murder, But the cases are not exactly parallel. This case is also 
clearly distinguishable from that of Po Thit.t 





*1, U. B. R. 1892-96, page 211. 
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I think that the appellant, in striking even a random blow at the 
deceased with a weapon which, though not lethal, was likely to inflict 
serious injury must be held to have intended to cause at least grievous 
hurt. The offence of voluntarily causing grievous hurt was therefore 
committed. 

I alter the conviction to one of voluntarily causing grievous hurt, and, 
reversing the sentence of transportation for life, I sentence Po Tira 
under section 325, Indian Penal Code, to undergo transportation for 


seven years. 


Nea Po Tix 
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Criminal Appeal Before GD, Burgess, Esg., CSA. 


No. 20 : 
of 7898. NGA PYAUNG wv. QUEEN-EMPRESS. 


aarch rst. Penal Code 304—Culpable homicide not amounting to murder—Causing death by 
admintstration of datura poston cn toddy for the purpose of detecting thieves. 


The accused in this case was convicted by the Court of Session under section 
3n4. Penal Code, and sentenced to ten years’ rigorous imprisonment on the follow- 
ing findings of fact :— 

“The charge against the accused, Nga Pyaung, isthat on the 20th January 
1898 at Nyaunggon he committed culpable homicide not amounting to murder by 
causing the death of Nga Te by putting poison (datura) into a toddy-pot, knowing 
or intending the death of some person unknown. * * 

* ae * * we m 

“The defendant found that thieves were taking his toddy and his tree was the only 
one then yielding toddy juice or sap for some little distance round. On the 
morning of the 2oth January the deceased Nga Te left for his upland cultivation 
and said that he would he back for breakfast, but he never came. His tracks led 
past the fatal toddy tree. During the day defendant went to Maung Sin and 
some other witnesses and made most important statemeuts to them. He said that 
thieves were taking his toddy, that he had put the juice of four datura fruit into a 
toddy-pot on his tree, that this toddy-pot was gone, and that, if one man drank all 
its contents, he would either die or be very ill. There is no reason to question this 
evidence. When afternooncame the members of the deceased's family began to 
look for him, and before dark some of his belongings (his faso, turban, wallet, &c.,} 
were found scattered about his ya, and further search after dark resulted in the 
discovery of his bodv at about 8 p.m. in his millet field.” 

There wasno doubt on the evidence, includiug appellant-accused’s own confes- 
sions, that the poison was administered by him ina pot of toddy, where it was 
placed for the purpose of detecting the persons who had been stealing toddy from 
the tree, and that accused was perfectly aware of the risk he tan, and knew that, if 
oneman drank the whole contents of the pot, death would be the natural result. 

As the Court of Session perceived, the accused should have been committed and 
tried on achargeof murder; but, having regard to the iynorance of the people and 
their addiction to old practices, no order was made for a re-trial, and the appeal was 
merely rejected. ‘ 

Reference.—Taylor’s Medical Jurisprudence, page 446, Volume I (Fourth 
iédition). 

THE evidence leaves no room for doubt that deceased owed his death 


to the administration of dafura poison. 

The symptoms attending death and the post-mortem appearances 
were consistent with such poisoning as described in Taylor’s Medical 
Jurisprudence, page 446, Volume I] (Fourth Edition). 1 

There is reason to believe that, if the things found had been trans- 
mitted to the Chemical Examiner with more care,-andif the vessels 
containing them had not been broken, theevidence of stramonium 
poisoning would have been still more distinct. 

There can also be no doubt on the evidence, including appellant- 
accused’s own confessions, that the poison was administered by him b 


being placed in a pot receiving toddy from the tree for the, purpos, 
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of detecting the thief or thieves who had been stealing toddy from 
that tree, 

This is a very common plan of detéction in Burma, and it has been 
repeatedly followed by fatal results as in the present instance. 

The effect of datura or padaing in moderate quantity is to produce 
delirium for some time, and, if the quantity of the drugs be properly 
regulated, no permanent harm seems to be done. But, of course, in 
dealing with poisons, the regulation of the dose is a matter of great 
nicety and a small excess is a source of great danger. 

A rough and ready calculation by the number of seed chambers is 
apt to lead to bad consequences, as they naturally vaty in size and 
probably in strength also according to the stage of their growth. 

In putting the poison in a tar? pot, the thief-taker runs a particular 
risk, unless he adjusts the quantity so as to be safe for a single drinker, 
Here the evidence shows that accused was perféctly well aware 
of this risk, and-knew that, if one man drank the whole contents of 
the pot, hé was liable to die, though itis likely he spoke with the 
exaggeration of a threat and believed that be had in reality kept the 
amount of pdison within safe limits. 

As thé Court of Session perceived, the accused should have been 
committed and triéd on a chargé of murdér, but the circumstances do 
not seém to réiider it necessary “that rectification of the matter should 
be made now. 

Having-regard to the ignotance of the péople and their addiction to 
old practices, the logical strictness of the law need not always be 
applied by a supérior Court in appeal or revision, though there is no 
excuse for a Magistrate neglecting to‘ follow the law exactly as he finds 
it laid: down: 

It is sufficient therefore to reject this appeal. 
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Criminal Revision Before G.D. Burgess, Esq., 68.1. 
No, 427 of QUEEN-EMPRESS v. NGA PO KYIN, 
aS Penal Code, s. 304, Culpable homictde not amounting to murder—S, 30gA, Caus- 
; rh ing death by rash or negligent act not amounting to exlpable honuicide. 
ies —S. 336, Doing anact so rasnly or negligently as to endanger human life 


—Ss.87—90, Consent to suffer harm—Consent given under a nuisconception 
of fact-—Death caused by the bite of a venomous snake rececved by deceased’s 
own act through the alleged instigation of 2 snake-charmer. 

Quere—what offence, if any, committed ? 


Refevences— 
12, W.R. Cr. R., 7. 
LL.R., 5, Cal., 35. 
Sir J. F. Stephen’s Digest of the Criminal Law of England, Article 230. 
Mayne’s Criminal Law of India, section 193. 

THe accused in this case was convicted by the Magistrate under sections 336 and 
109, Penal Code, and sentenced to a fine of Rs. §0 or 22 days’ rigorous imprisonment 
in default, on the following finding of fact :— ; 

* On the rth January 1897,at the village of Thiblagén, one Maung Po Chit 
was playing with a viper_under a tamarind tree opposite the house of one Maung 
San, where he, Maung Po Chit, was watched doing so by someio or 12 nther 
villagers. Maung Po Chit played with the snake by teasing it in pulling its tail 
and placing his hand at some little distance before the snake’s head, After a little 
while the accused Nga Po Kyin, who is known as a snake-charmer, arrived on the 
scene accompanied by two followers, and, on noticing that Maung Po Chit was 
timid to approach the viper too closely, accused offered him some charm or medi- 
cine, instructing Po Chit to hold the charm and then press the viper’s head, but as 
Po Chit was about to carry out these instructions of accused, the sting of the ser- 
pent found its way into Maung Po Chit’s right hand between the thumb and fore- 
finger, causing a wound which bled. The snake was thereafter seized by one of 
accused’s followers and placed inan earthen vessel and taken away, whilst accused 
removed Maung Po Chit to the latter’s house, where accused injected some other 
medicine into Po Chit, who, after some time, became unconscious and eventually 
expired. 

Me it may be noted that some ten days previously accused injected some charm 
against snake-bite into the hands and feetof Maung Po Chit, for which the latter 
paid accused Rs. 5.” ee 

The District Magistrate referred the case under section 438, Code of Criminal 
Procedure. The accused was called uponto show cause why a re-trial or an 
enhancement of sentence should not be erdered, and the conviction and sentence were 
quashed, and order was made for the committal of accused for trial ona charge 

under section 304, Penal Code, with the addition of an alternative charge under 
section 304A, the questions below being pointed out as those principally arising in 
the case :-— 

{t) It did not seem to be suggested that the accused had the intention of caus- 
ing death or grievous hurt. Was, then, the thing done by him known byhim to 
be likely to cause death or grievous hurt ? 

(2) Was the deceased’s mind in a state of misconception, and, if it was, was the 
misconception one of fact or of something else ? . 

(3) Was the consent of the deceased given under a misconception of fact, and 
did the accused know or have reason to believe that that was so? 

Suppose, for example, that an ignorant spectator at a wild beast show or mena- 
gerie were to enter the lion-cage and to be killed by a lion under one of the follow- 
ing inducements : } 

(1) the encouragement of a friend challenging him to prove his fearlessness 
and display his daring; oe | 

(2) the encouragement of a professional lion-tamer assuring him of the 
absence of danger ; 
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(3) the encouragement of a sorcerer selling him an amulet guaranteed to be 
a sure protective against savage animals; 


would the instigator in any of these cases be criminally responsible for the fatal 
result ? 


Tue accused, who is said to be a snake-charmer, has been tried by 
a Subdivisional Magistrate in asummons case, has been convicted of 
an offence under sections 336 and 109 of the Penal Code, and has been 
sentenced to pay a fine of Rs. 50 or to undergo 22 days’ rigorous 
imprisonment in default. 

The judgment of the convicting Magistrate may be given 7 
extenso :— 


“The accused Nga Po Kyin is brought up under sections 336 and tog, Endian 
Penal Code, and he pleads not guilty. ‘The facts of the case for the prosecu tion are 
briefly as follows :-— ; 

“Ontherrth January 1897, at the village of Thihlagén, one Maung Po Chit 
was playing with a viper ¢fcon3 under a tamarind tree opposite the house 


of one Maung San, where he, \iaung Po Chit, was watched doing so by some Io or 
12 other villagers. Maung Po Chit played with the snake by teasing it in pulling 
its tail and placing his hand at some little distance before the snake’s head. After 
a litle while the accused Nga Po Kyin,who is known asa snake-charmer, atrived 
on the scene accompanied by two followers, and on noticing that Maung Po Chit 
was timid to approach the viper tuo closely, accused offered him some charm or 
medicine, instructing Po Chit to hold the charm and then press the viper’s head, 
but as Po Chit was about to carry out these instcuctions of accused, the sting of the 
serpent found its way into Maung Po Chit’s right hand between the thumb and 
forefinger, causing a wound which bled. The snake was thereafter seized by one 
of accused’s followers and placed in an earthen vessel and taken away, whilst 
accused removed Maung Po Chit to the latter’s house, where accused injected some 
other medicine into Po Chit, who after some time became unconscious and eventu- 
ally expired. 

“Tt may be noted that some 10 days previously accused injected some cliarm 
against snake-bite into the hands and feet of Maung Po Chit, for which the latter 
paid accused Rs. 5. 

“'The accused denies having supplied Maung Po Chit with charms and instructing 
the latter tu press the head of the snake, He admits being present when Maung 
Po Chit was bitten by the snake and also administering some medicine to Maung 
Po Chit who died thereafter. Accused further admits that there were some to 
other persons present when Maung Po Chit was bitten bythe snake. Accused pro- 
duces two witnesses for his defence, who are both his followers, and they corrobo- 
rate accused that the Jatter did not abet Maung Po Chit to touch the snake, and 
that accused did not give Maung Po Chit any charm to hold and then touch the 
snake. 

“Yam not inclined to believe the statement of the accused and the evidence 
of his two witnesses, Maung Sa and Maung Po Swe, that accused did not abet 
Maung Po Chit to catch the snake. Had this been really so, accused would have 
found no difficulty whatever in producing independent testimony to prove this fact, 
instead of bringing forward his two followers, as accused himself admits that there 
were some 10 persons present. 

‘““T see no reason whatever to doubt the statement of the witnesses for the prose- 
cution that Maung Po Chit was given some supposed charm by accused and then 
instigated to press the snake’s head. 


“Tt is now left for me to determine as to whether such instigation would bring - 


the accused under sections 336—109, Indian Penal Code. 
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“ There can be no possible doubt that a bite from a viper (ges 2p) is immi. 


nently dangerous to human life, and there is but little hope ofone surviving unless 
prompt action is taken to eradicate thé poison from the part affected by either cut- 
ting out a portion of the flesh or burning it. Burmans, to my personal knowledge, 
who are so casual with snakes display a dread for this particular species of that 
reptile.” 

“ On the other hind the deceased Maung PoChit was a man of mature age and 
understanding, He undoubtedly consented freely to catch the snake after being 
armed with accused’s clrarm and instructed by the latter to do so. It is clear that 
he, Maung Po Chit, was led away to do so by the great amount of confidence he 
placed in the abilitiés of accused as a snake-charmer, a not very uncommon thing 
among Burmans who readily believe in any kind of superstition. From the évi- 
dence recorded in this case it vould appear that accused was never given to hold. 
. f Fi oa) iene A ha road ty Bey ees ae eR A 
ing or seizing snakes with his own hands. I am therefore inclined to believe that 
né has playéd the part of an impostor like most men of his calling, and that he 
had reason to believe at the time when he gave Maung Po Chit thecharm and 
instructed thé latter to séizethe snake by the head, that it wasa rash act and 
eridangéred the life of Maung Po Chit. 

“I do not consider the general exceptions in Chapter IV of the Indian Penal 
Code would excuse the accused in this case: 


* 1 do not say that he had criminal knowledge that his advice or instructions to 
Maung Po Chit was bound tocausethe latter harm, but I certainly consider 
accused had the knowledge at the time thatit was l&ely todoso. The fact of 
accused denying the whole thing shows that he had this knowledge, and did not 
possess as much confidence in himself as a snake-charmer as he led others to believe 
in him. 

“Tam also of opinion that inacase of this kind: it is expedient to convict so as 
to remove the superstition the people appear to have and check imposition of others 
who are prone to deceive the people like the accused: has‘'done in this case. 

“1 find accused Nga Po Kyin guilty under sections 336—109, Indian Penal 
Code, and | direct that he pay a fine of Rs. 50, or in default suffer 22 days’ rigdi 
ous imprisonment.” * 


The following evidence was given by the first witness for the pro- 
secution in his examination-in-chief :— 


“On the oth lasan of Pyatho 1258 B.E. (r1th January 1897) in the early morn- 
ing Maung: Po Chit came andasked me if 1 would like to play with a viper ofgcep: 
I told him “rio”? He then asked me'to accompany him ard watch him play with 
the snake. 1 accompanied him and getting down from my house I saw the snake 
which Maung Po Chit had'in an earthen pot, which he took under a tamarind tree 
about 24 cubits tothe north-east of my house. Maung Po Chit then commenced 
playing with the snake by pulling its tail. At the time Maung Paw, Maung Nyein, 
and some other 10 persons were present. After a little while accused, who is called 
fo Saya Kyin with two others (I do not remember) arrived. Accused told’ Maung 


Po Chit not to be afraid but to catch the snake fitmly,.and Po Chit was afraid té 
do so. Accused gave Po Chit some medicine (charm to prevent snake-bites prov- 
ing fatal or injurious) telling Maung Po Chit at the same tirne to press’ the 
snake’s head. Maung Po Chit held the medicine in his hand, which he thereafter 
advanced to hold the snake’s head, and before he touched: the snake’s head 
that reptile bit his hand- (right hand) between the thumb: and: forefinger.- 
Maung Po Chit remarked ‘the snake has bitten me, Saya’ and showed: the 
wouttd, which was bleeding. Accused: remarked ‘no-harm, you'will get brave,’ 
Accused thereafter took the medicine (charm) from Maung Po Chit and give it 
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to one of his (accused’s) followers, Mung Po Sa, and told hint to press the 
snake’s head, which Maung Po Sa did, and held the snake by the head and placed 
itin theearthen pot. Accused then remarked that he would charm Maung Pe 
Chit, anc the latter and accused went away. Ithen had breakfast and went to 
Maung Po Chit’s house. { saw accused inject some medicine in Maung Po. Chit’s 
joints of the body, like tattooing a man. After 2 little while Maung Po Chit 
became unconscious and eventually died. 

“* About 10 days previous to Maung Po Chit’s death, ] saw Maung Pe Chit pay 
accused Rs. 5 to charm him against snake-bites. This transaction_took place in 
my house. Accused told Maung Po ¢ hit to procure a viper © s, I saw 
some medicine in the hand of Maung Po Chit while he was pulling the snake’s tail 
before the arrival of accused. Maung Po Chit was 25 years of age.” 


* * * * * 
The District Magistrate has sent up the case for revision with the 
order of reference below. 


“ ‘This is a peculiar case and one which calls for remark. 

“ The facts which may be admitted t« be proved are that the accused. who is a 
snake-charmer, induced! the deceased Po Chit to lay hold of a Russell’s viper, a 
venomous snake, by the head; accused did so, was bitten, and shortly after 
died from the effects of the bite. [n spite of the evidence brougl:t by the accused, 
both his witnesses being practically his followers, the witnesses f r the prosecution 
are, in my opinion, to‘be credited, and by their evidence it is shown that the 
deceased was told by the accused to catch the reptile by the head, and. when the 
deceased was afraid to do so that the accused gave him some medicine, which the 
deceased took, and on this took hold of the snake as directed by the accused and 
was bitten. ‘There can be no doubt, therefore, that the accused is responsible for 
the. death of the deceased. [tis clear that secti n 330 of the Indian Penal Code 
applies to persons who cause danger to others by doing ra:h or negligent acts, 
whereas the Magistrate has interpreted that that section would apply to the 
deceased!(had he survived} for risking his own life while the accused's. act he has 
held:'to.be abetment only. That section 336 of the Indian Penal Code does not 
apply. to persons who by rash or negligent acts endanger their owz lives is manifest, 
as, where that the case, the hundreds of gymnasts, tight-rope walkers, circus 
riders, and’ others of that class, who daily do acts which from an outside point of 
view would appear imminently rash, would be liable to punishment under that 
section. The instigation + £ the accused to deceased to lay hold of the snake by the 
head would apparently be an ‘act’ (which) includes an illegal omission). And 
consequently section 336 of the Indian Pénal Cede would apply to the conduct of 
the accused. 


“‘It seems to me, however, that the action of the accused will fall under section 
304 A;, Indian Penal Code. That section merely applies to the doing of a rash act, 
It is nol necessary to prove under that section any intention or knowledge of like- 
lihood as required by the other sections of the Code relating. to offences affecting 
life. ; 

“That the taking held of a deadly snake is an imminently rash act is incapable 
of. dispute.- And the accused by persuading the deceased to handle the snake 
which bit him did a rash act which caused deceased’s death. Accused will ac- 
cordingly be guilty under section 304A of the Indian Penal Code: As I consider 
the conviction was had. under the wrong section of the Code and.as the case is an 
important oné and of an unusual character, I forwarded the papers to the High 
Court under the provisions of section 438 of the Criminal Procedure Code for such 
orders as it may’think fit to pass, 


“This particular snake when held in captivity bit two persons on different 
occasions who incautiously handled it, and there is no doubt that actions of the kind 
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disclosed in these proceedings by would-be snake charmers induce such handling 
and should be put a stop to by exemplary punishment.” 

“It was on the occurrence of the second death from handling this snake that the 
advisability of prosecuting the accused was suggested to the police. Under all the 
circumstances, the punishment inflicted in this case is, in my opinion, insufficient 
and | think the accused might with propriety be called upon to show cause against 
enhancement.” 

The accused has been called upon to show cause why a re-trial or 
an enhancement of sentence should not be ordered. In answer the 
accused respondent has put in a petition protesting against the pro- 
posal to make any such order, representing that the term of imprison- 
ment which he has suffered was more than sufficient punishment, and 
denying that he had any intention of causing the death of deceased 
or that he instigated him to lay hold of the snake. 


Before dealing with this matter | thought it would be useful to 
refer to a case which I remembered as having occurred in Lower Burma 
concerning the death of a man who lost his life through putting 
faith ina charm against drowning, and after enquiry 1 have now been 
favoured with the record of this case from the Court of the Judicial 
Commissioner, Rangoon. The case is No, 1 of 1881, Queen-Empress 
v. Nga Aung Ban, under sections 302 and 304, Indian Penal Code, 
tried by the Judicial Commissioner sitting as a Court of Session. 


The Judge was Mr. Justice Jardine, whose recent retirement from 
the Indian Bench has caused a loss of powerful judicial capacity and 
of profound and extensive erudition, which must be deeply deplored 
by all acquainted with his great gifts. The judgment does not appear 
to have been ever published. I do not know why, unless it was 
because the circumstances were so exceptional as to be considered 
unlikely to occur again. If this were the reason, the present case is 
an illustration of the want of sound foundation for such confidence; 
and not only is there this example, but there is another case of almost: 
the same kind now pending * before me, in which the principal accused 
is being sought tor in Lower Burma. 


it happens too that quite recently I was personally witness to a 
scene the exact counterpart of that in which deceased lost his life in 
all but the fatal consequence. The young lads employed about the 
Palace gardens had caught a cobra, which they were teasing and 
playing with, waving their hands over it, touching it from behind, and 
pulling its tail. At length a man joined the group, who had particular 
command over snakes, and he exerted wonderful control over it with 
his hand, which he put so close to the creature’s head as almost to 
touch it with his finger. Finally the reptile was put into a flower-pot 
to be conveyed to a remote spot where it could be let loose with safety 
to itself. The gardeners would by no means have it injured, for if it 
were killed other cobras would revenge its death by biting them, so 
they believed. 
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A copy of the judgment in the Lower Burma case will be appended. 
The facts of that case were, briefly, that the accused tattooed the 
deceased with a charm, in order to test the efficacy whereof the latter 
allowed himself to be bound hand and foot and flung into a creek in 
the waters of which he perished. [It was found as a fact that the ac- 
cused pushed the deceased into the water. 

The accused was found guilty under section 304 of the Penal Code 
and sentenced to three years’ rigorous imprisonment. The learned 
Judge found that the deceased had given his consent, but that he 
“acted under a misconception of fact ; he believed in the super- 
natural ; he was not certain about it, but he hoped and expected a 
miracle to occur and that the bonds would become loose and he would 
become free and swim about as usual ;” and he thought “ the pri- 
soner had a similar sort of belief and was under the same miscon- 
ception.” At the same time he held that “the believer in miracles 
must, before he proceeds to imminently dangerous actions, be as 
diligent, as cateful, and as full of good faith as anybody else. Before 
putting his belief to any irrevocable test, he ought to verify : the 
Penal Code describes‘reason to believe a thing’ as having sufficient 
cause Lo believe it.” And again, “ men must act with ordinary cir- 
cumspection and on reasonable beliefs, although, so long as they 
confine themselves to mere belief and do not proceed to action or 
omission, they may hold what beliefs they please.” 

The Judge considered that the offence would under clause 4 of 
section 300.‘ have amounted to murder, except for the consent given 
by deceased. I do not suppose that prisoner had altogether given u 
his belief in a natural order. Ithink he must have known that ‘ the 
act wasso imminently dangerous that it must in all probability cause 
death’ and that the words ‘ in all probability’ must ve taken objec- 
tively, 7.¢., with reference to the facts of the world in which we live, 
not with reference to prisoner’s mere opinion or Lelief about them.” 

.here are two Indian cases in which the circumstances had some 
resemblance to those of the present case, They are the Queen v. 
Poonat Fattamah and another* and the Empress v. Gonesh Dooby 
and Gopi Doody.+ 

In the former of these, two snake-charmers were convicted under 
section 304 of the Penal Code for having caused the death of three 
men by making a poisonous snake bite them. It was held that the 
conviction was right because the case came within exception (5) to 
section 300, since the accused must “have ‘acted in the belief that 
the deceased gave their consent with a full knowledge of the fact in 
the belief of the existence of powers which the prisoners asserted and 
believed lhemselves to possess,” but “no doubt the deceased gave 
their consent under a misconception of fact, namely, a belief that the 
prisoners by incantations could heal or protect them from the effects 
of the bites of venomous snakes.” 
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The evidence was that the accused not only gave the deceased 
repeated assurances of their powers in order to persuade them to let 
themselves be bitten, but that the accused used force by beating the 
deceased, and that they caused the snake to bite by striking it with 
a tattan. 

In the second case, the snake was put on the head of a boy who: 
took fright and was bitten and died. 

The conviction was under section 304, the learned Judges observ- 
ing that section 304A did not apply, for ‘ we consider that the ‘ rash 
act’ did amount to culpable homicide. We think it may be said 
in this case that Gonesh did not think that the snake would bite the 
boy. But we think that the act was done with the knowledge that 
it was likely to cause death, but without the intention of causing. 
death.” 

It is to be noticed that in all the cases quoted above something 
direct was done by the accused which had the effect of bringing. 
about the catastrophe, whereas in the present instance this was. 
not so. What the proceedings go to show here is that the deceased 

himself did everything that brought death upon 

They shall take him, but they suggest that it was the incitement 
up serpents ;andif given by the accused, first by using spells, as is 
they drink any said, to render him invulnerable to snake-bite, and 
paces wae Fed secondly by putting a talisman in his hand and 
them.—Sr. Marx, impelling him boldly to lay hold of the snake’s head, 
XVI, 18. ; that was the proximate cause of the death, 

The question is whether this was so or not and whether the accus- 
ed by so .stimulating the deceased to run the risk did an act which. 
caused death, and did an act causjng death which renders him liable 
to punishment under the criminal law, and in that event, what is th 
offence which he has committed ? 

The question in its latter branches involves the question whether 
the circumstances come within any of the general exceptions in 
Chapter IV of the Penal Code relating to consent. 


Section 87 provides that— 

“ Nothing which is not intended to cause death or grievous hurt, and which is 
not known by the doer to be likely to cause death or grievous hurt, is an offence 
by reason of any harm which it may cause to any person above eighteen years of 
age who has given consent, whether express or implied, to suffer that harm, or by 
reason of any harm which it may be known by the doer to be likely to cause to 
any such person who has consented to take the risk of that harm.” 


It does not seem to be suggested that the accused had the inten- 
tion of causing death or grievous hurt. , 

Was then the thing done by him known by him to be likely to 
cause death or grievous hurt ? 

In section go against it is laid downthat— 


* A consent is not such a consent as is intended by any section of this Code if 
the consent is given by a PerSOMs+-.ssree-eereesee+eUNder a misconception of fact and 
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if the person doing the act knows, or has reason to believe, that the consent was 
given in consequence Of SUCH... -++..secsee \ aaeee sree, tmsCOnception,” 

Was the consent of the deceased given under a misconception 
of fact, and did the accused know or have reason to believe that that 
was sO? 

As Lord Justice Bowen one side, the state of a man’s mind may 
be as much a fact as the state of his digestion. 

Was the deceased’s mind in a state of misconception and, if it 
was, was the misconception one of fact or of something else. 

Suppose, for example, that an ignorant spectator at a wild-beast 
show or menagerie were to enter the lion cage and to be killed by 2 
lion under one of the following inducements :— 

(1) The encouragement of a friend challenging him to prove 
his fearlessness and display his daring. 

(2) The encouragement of a professional lion-tamer assuring 
him of the absence of danger. 

(3} The encouragement of a sorcerer’ selling him an amulet 
guaranteed to be a sure protective against savage 
animals. 

Would the instigator in any of these cases be criminally responsi- 
ble fer the fatal result? ~ 

Inthe digest of the Criminal Law of England written by the late 
Sir J. Fitzjames Stephen, Article 230, 1s as follows :-— 

Consent to be put in danger. 

“Tt js uncertain to what extent any person hasa right t is being 

in tence, a death or bodily harm by the aust mncthee, EERIE meat 
Lilustration. 

“(1) A with B’s consent wheels Bin a barrow along a tight rope at a great 
height from the ground. 

* C hires A and Bto doso. D,E,and F pay money toC to see the perfor- 
mance. B is killed. 

“ Ouere—Are A, C,D, Eand F, or any and which of them, guilty of man- 
slaughter ? ” 

Andanote says that, so far as the author knows, there is no: 
authority on the point. 

In his recent work on the Criminal Law of India Mr. Mayne says 
section 163, concerning the sections of the Penal Code as to consent te 

“ The benefit to be procured must be one accruing to the person endangered 
dvtiapamcareesrias +e seareeeeet¥or does it include cases of mere pecuniary benefit (expla: 
nation, section 92). Hence dangerous exhibitions are not protected by it, A 
person who wheels another over a height ona tight rope, or who shoots at an apple 
on his head, however well paid that other may be, is not being an act for his benefit 
within section 88. Ifan accident happened, the guilt of the doer would depend 
upon the question of fact whether the fatality was one which in the probable course 
of events would be likely sooner or later to arrive. If so, it would be an event 
which was absolutely probable, though in each particular instance the chances were 
against it.” . eh 

It ismy province just now to indicate such questions and sugges- 
tions as the foregoing, but it is not my province at present to answer 
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Qvast-Empress them. The Magistrate has most injudiciously taken upon himself to 
Noa P _ Krix, spose of as a summons case under section 336 of the Penal Code a 
"case of exceptional difficulty in which there were clearly przmd facie 
grounds for atrial, or at the very least for an enquiry, under section 

304, There has been no proper trial. 


The conviction and sentence are accordingly quashed, and the 
committal of the accused for trial under section 304, Indian Penal 
Code, is ordered. 


A second charge under section 304A may be framed so that 
nothing may be left out. 


Order of reference in Criminal Revision No. 1422, by Sesstons Fudge, Sagaing 
Division. ' 

Fo understand fully the facts of this case it is necessary to read proceedings of 
Criminal Miscellaneous Case No. 72 of 1896 of the Court of the Township Magis- 
trate, Ava, as well as those of Criminal Regular Case No. 60 of £896 of the same 
Court. 


A snake-charmer named Nga Pyan tattooed a boy of 16 named Nga Shwe On 
on both hands to render him impervious to snake-bite. On 27th August 1896 
Nga Pyan had a basket containing two ‘ mywe bwe’ or Russell’s vipers with him 
in Nga Ket’s house in Pinya village. He tolda pupil of his named Nga Balu to 
hand one of the vipers to Shwe On, presumably on the ground that as Shwe On 
had been tattooed he could no longer be injured by the bite of a deadly snake. 
Shwe On took the viper from Nga Balu’'s hand and after holding it for some little 
time in his own hand returned it to the basket, After this, whilst Nga Pyan and 
Nea Balu were talking with different people Shwe On again inserted his hand 
into the snake basket and took out either the same snake or the other snake which 
was in the basket. In this instance the viper bit Shwe On between the second 
and third fingers of the right hand, and from the effects of this bite Shwe On died, 
after being fruitlessly treated by the snake-charmer and the village elders, on the 
night of 28th August 1896. 


Apparently no medical examination of Shwe On’s body was held. It is admit- 
ted, however, that his death was undoubtedly dueto snake-bite, and Nga Pyan 
(the snake-charmer) also admits that the vipers in his basket had not had their 
fangs extracted, and that he knew that they were deadly in the event of their biting 
a human being. 


The Township Magistrate of Ava and the Subdivisional Magistrate of Ava 
were both of opinion that the accused Nga Pyan and his pupil Nga Balu should 
be prosecuted under section 304, Indian Penal Code, but the District Magistrate 
held that section 289, Indian Penal Code applied tothe case, and the accused 
were consequently prosecuted before the Township Magistrate, Ava, with the result 
that each of the “accused was convicted and sentenced under section 289, Indian 
Penal Code, to pay a fine of Rs, ro or in default to undergo seven days, rigorous 
imprisonment. The basket and the two deadly snakes were returned to the 

, accused Nga Pyan, who has thus paid a penalty of 10 rupees for practically taking 
the life of a fellow creature, 


I am of opinion. that section 289, Indian Penal Code, in no way applies to the 
present case. That section distinctly applies to casesin which an accident hap- 
pens on account of negligence on the part of an Owner or possessor of an animal 
who knowingly or negligently omits to take sufficient precautions to guard against 
any probable danger to human life or any probable danger of grievous hurt from 
such animal. 
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In the present case the deceased Nga Shwe On was induced to play with a 
deadly snake because he believed that no snake could harm him on account of the 
medicine or charms administered by the sanke-charmer Nga Pyan. There is evi- 
dence to prove that Nga Pyan encouraged Nga Shwe Onto handle the vipers, 
notwithstanding that he was fully aware that their fangs had not been extracted, 
and that a bite from either of them must, in the ordinary course of nature, cause the 
death of «. human being. 

There is no evidence to show that Nga Pyan intended to cause Shwe QOn’s 
death ; it is quite possible that as a professed snake-charmer he may have believed 
that he had the power to prevent any evil effects after Shwe On had been bitten 
by one of his snakes. It is none the less certain that Nga Pyan_§is entirely re- 
sponsible for Shwe On’s death. Had Nga Pyan not tattooed Shwe On in the first 
instance and led him to believe that no snake coul 1 harm bim owing to his lattoo- 
ing, Shwe On would not have touched the snakes and would have been alive and 
well at the present moment. I think that Nga Pyan’s conduct is much the same 
as thal of the accused in the case of Queen-Empress v. Gonesh Dooby and Gopi 
Dooby, page 351, Indian Law Reports, Calcutta Series :— 


* A snake-charmer exhibited in public a venomous snake, whose fangs he knew 
had not been extracted ; and to show his own skill and dexterity, but without in- 
tention to cause harm to any One, placed the snake onthe head of one of the 
‘spectators ; the spectator tri¢d t» push off the snake, was bitten, and died in conse- 
quence 


The only difference in the present case is that the deceased, presumably being 
misled by misrepresentation on the part of the accused, believed that he was proof 
against the poison of snakes, and voluntarily handted a deadly snake, which bit 
him and thereby caused his death, 


Perhaps the accused’s conduct falls more under the case reported in Volume 12, 
W. R. Cr. Cal. 7, where “the accused, professed snake-charmers, believing, though 
erroneously, that they had the power of restoringto health persons bitten by a 
snake, persuaded some persons to allow themselves tobe bitten by a poisonous 
snake from the effects of which death ensued.” ; 


In each of the above-quoted cases the accused were found guilty under section 
304, Indian Penal Code, and it seemsto me that the accused Nga Pyan in this 
case should have been committed to the Court of Session ona charge punishable 
under section 304, Indian Penal Code, and that he was wrongly convicted under sec- 
tion 289, Indian Penal Code. Theevidence has been so briefly recorded by the 
Magistrate that I am not at present certain whether the accused Nga Balu should 
have been committed with Nga Pyan ; possibly Nga Balu may be as ignorant as 
Nga Shwe On, and possibly he may have undergone deadly peril when he 
handled the vipec and made it over to Shwe On. 


The proceedings of the Township Magistrate, Ava, will be submitted for orders 
of the High Court under section 438, Code of Criminal Procedure, with arecom- 
mendation that the finding and sentence passed on Nga Pyan and Nga Balube set 
aside, and that the accused be committed to the Court of Session on a charge 
punishable under section 304, Indian Penal Code. * 





Copy of udgment tn the Lower Burma case, Sessions No. 1 of 1881 of the Court 
ofthe Fudicial Commissioner, Queen-Empress v. Nga Aung Ban, under sections 
302—304, Indian Penal Code.. 


“ The undisputed facts are that on the 8th February last the prisoner Nga Ban, 
one San Win who has since disappeared, the deceased Maung Lu, andthe two 
witnesses, Maung Lu Ngay and Maung Po Tin, went together ina small boat on 
acreek at Nyaungwaing. They took with them some fruits as offerings to the 
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nats or spirits. Then the prisoner tattoned on the leg of the deceased a picture of 
the Tharrawaddy paddy-bird and did the same for the two witnesses, They sub- 
mitted to having this done because they were told that the tattooing of the paddy- 
bird on their bodies would render them secure against blows and enable them to 
escape from bonds tied round them. After the tattooing process was over a trial 
of the virtues of the charm was suggested; the two witnesses dreaded being made 
the subjects of the experiment ; then Maung Lu offered himself and consented to 
be bound, He went to the prow of the boat and there prisoner bound him like a 
pig, as the witnesses relate, his hands being tied together, and his feet tied to- 
gether and hands and feet being tied together, so as to prevent him from moving. 
It is perfectly clear that the experiment to be performed was the trial of the effi- 
cacy of the charm, the men wishing tosee whether the cord would slip off and 
Maung lu emerge safely from the water when he went overboard. Maung Lu 
fell in and went down. aAshedid not ciseto the surface the prisoner and Lu 
Negay and San Win jumped in and dived and searched for him, but without success. 
It was ebb tied. _1n the course of the afternoon the body of Maung Lu was found 
by the witness Maung Sa, who with a party of vilagers went to search. ‘fhe 
rope was on the corpse, the hands and feet being tied asalready described, and 
some injury appears to have happened to the fleshas marks of blows were found 
by the Civil Surgeon, possibly causéd by contact with some hard substance in the 
water. 1 find as facts that prisoner had no enmity nor malice against Maung Lu 
and the ethers and that he derived no personal gain from his proceedings and was 
to derive no such gains. 


The prisoner said before the Magistrate and also in this ‘Court that, although he 
bound Maung Lu, he did not push him into the water, but that the boat gave a 
roll and th’s movement caused Maung Lu to vo overboard. ‘The assessors take 
this view of the facts. But it is contrary to the positive testimony. The two 
witnesses say that prisoner pusned Maung Lu over with his foot. The assessors 
could not show meany reason why the witnesses should tell a lie about this matter, 
I think their statement is in harmony with the other circumstances, and I find on 
the facts that prisoner pushed Maung Lu overboard and that this was the act 
which caused the death of Maung Lu. 


I find also Maung Lu consented to be bound hand and fvot and dropped inte 
the water in order to testthe efficacy of the enchantment, I find it proved that 
prisoner informed them of the wonderful effects in his opinion likely to result from 
the tattooing of the Tharrawaddy paddy-bird on their legs after offerings made to 
the spirits, and that when in the boat prisoner spoke some mystic words, and evi- 
dently the three men who had the picture tattooed on their thighs thuught from 
what prisoner had told them that some miracle might be expected when the test 
was applied. But asoften happens among the believers in miraculous and sup- 
ernatural resulis, two of them were men of little faith, and they declined to be 
pitched bound hand and foot into the creek in order to see whether the bonds 
would be unloosed by miraculous means. The prisoner does not appear to have 
effered himself to be tattooed and cast overboard ; had he been a perfectly sincere 
believer, perhaps he would have done so in order to gain an invulnerability against 
blows, wounds, and bonds. At any rate he induced Maung ILu to-test the charm, 
he tied Maung Lu up like a pig, and he pushed Maung Lu over. The Govern- 
ment Advocate argues that Maung Lu’s consent was got by a misconception of 
fact and that theretore the offence is still murder and does not come within the ex- 
ception. His argument is virtually that prisoner did not beileve in the magic ofthe 
paddy- bird, such a belief not being a reasonable belief, and that tie consent was not 
such as is meant insections 99 and 300 of the Pénal Code, and that he deluded 
Maung Lu. I find that Maung [Lu acted under a misconception of fact ; he be- 
lieved ‘in the supernatural. He was'not certain about it, but he hoped and-ex- 
pected a miracle to occur and“that the bonds would become loose and he would 
become free and swim about as usual. [ think the prisoner had a similar sort of 
belief and was under the same misconception. The Government Advocate has 
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‘described the prisoner’s belief in the supernatural agency of spirits as a gross 
supérstition, Mut as Mr. Benemy argues the prisoner has not been brought up in a 
country like England, where for at least two centuries science has been withdraw- 
ing the veil of enchantment from the face of nature. It is plain from the evidence 
that even in British Gurma there is a general belief in the efficacy ef tattooing as 
a charm and this extends even among educated men, One respectable witness 
has described the experiment pertormed on his son, it being similar to that which 
caused Maung Lu’s death; anotherhas in apparent good faith told us of the 
miracle wrought on himself and another, whose bonds became loose when they 
were cast bourd hands and feet into the river. I find from Bishop Bigandet’s 
learned Notes on the Legend of Buddha that the earlier belief in nats, who seem 
to be angels and demons, has survived everywhere from ages anterior to Bud- 
dhism and in spite of the Buddhist doctrines. In sucha state of opinion, think 
it very likely that the prisoner expected that Maung Lu would arise uninjured 
from the water. The learned Recorder of Rangoon informs me that in the case of 
conspiracy against the Government, which he tried some years ago, it was proved 
that the conspirators imagined that the process of tattooing certain figures on their 
skins would render them invulnerable and that one man tested the charm by 
cutting his own arm with a knife. We, especially in Courts of Justice, fallow the 
rule laid down by the Judicial Committee of the Privy Council and compare any 
story ptt in evidence with the ordinary facts of human life or, as the Indian Evi- 
dence Act, section 114, expresses it, “with the common course of natural events, 
human conduct and public and private business, in their relation to the facts of 
the particular case,” As it is the common course of-natural events which a Judge 
has to treat as true or probable, | am absolved altogether from any inquiry as to 
whether the alleged miracles really happened.” I cannot forget, however, that there 
was a time when learned judges acted on different principles, when such a judge 
as Sir Matthew Hale sentenced women to death because they had intercourse with 
the devil, and such a jurist as Blackstone defended these beliefs out of the Scrip- 
tures, I see nothing unreasonable therefore in supposing that prisoner may have 
thought that the propitiated nats ur good angels would confer such efficacy on 
the picture of the paddy-hird as to deliver Maung Lu from death. The paddy- 
bird of Tharrawaddy is called the king of birds; he has three crests on his head and 
Sthet distinctions, and a belief is deposed to about Shin Gaudama, the last Buddha, 
having in ane of his existences been a paddy-bird. Under this finding I give the 
prisoner the benefit of the exemption as'regards consent and J acquit him of the 
charge of murder. I follow Mr. Justice Norman in the snake-charming case at 
page 253, B,L. R. App. Jur. Criminal, and the cases mentioned under section 300 
of Mr, O’Kinealey’s edition of the Penal Code, some of which are very strong. 


. Mr, Benemy has argued that the prisoner is not punishable at all as he really 
believed that Maung Lu would be saved by miracle, My difficulty at the argu- 
ment was as to why a believer in miracles should be allowed to act with less care 
than a believer in science. If a scientific man having a theory, only partially 
verified, about the diffusion of gases were to induce a man to get on an engine 
filled with gunpowder and then light it, or were to get him tc enter a balloon and 
then throw him out from a great height, and if the man were in either case to die 
or be grievously hurt, the man of science would assuredly be answerable to the 
criminal law, On what principle then or authority is a man tobe dispensed from 
the usual necessity of care, from the usual regard for,human life merely, because he 
believes in the existence of some extraordinary and supernatural curse of events ? 
. Tecan seenone. Salus populi, seprema lex, ‘Thebeliever in miracles must, before 
he proceeds to imminently dangerous actions, be as diligent, as careful, as full of 
good faith .as any body else. Sefore putting his belief to any irrevocable test, he 
ought to verify, The Penal Code describes reason to believe a thing “ as having 
sufficient cause to believe it.”’ For instance in the present case, however great may 
have been prisoner’s belief in the miracle, he ought as the other witnesses did in 
the cases they depose to, as he says he intended to do himself, to have*hedged:on 
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the event, to have had arope and boat for the purpose of getting Maung Lu out 
by natural means in case the miraculous intervention did notoccur. Every person 
no matter what his religious belief, is expressly made subject to the Penal Code, 
and that Code in section 299, and more particularly in section 300, assumes that 
whoever dees an unlawful act and in so doing takes human life does it with a 
knowledge of the ordinary course of nature. Take IHustration C A inten- 
tionally gives Z a sword cut or club wound sufficient to cause the death of a man 
in the ordinary course of nature. Z dies in consequence. Here A is guilty of 
murder, although he may not have intended to cause Z’s death.” So the snake- 
charmers who got some men to let themselves be bitten by snakes, from which 
bites the men died, were held guilty of culpable homicide, even though the snake-~ 
charmers were found to have honestly believed they could by some enchant- 
ments cure the bites. People who want to escape the criminal law ought, whether 
they believe in a natural or in a supernatural order, to verify their opinions. They 
stand before the law on an equal footing when.they commit acts which ‘are ordi- 
narily unlawful. So where aman literally obeying the precets of St. James, 
Chapter V, verses 14 and 15, refused to give medical comforts to a dying child, 
trusting to the efficacy of the ‘ anointing with oil in the name of the Lord’ and in 
prayers and the child died, it was held by five fudges at the Queen’s Bench 
(Regina v. Downes L, 8. 1. Q. B. 25) that the man was properly convicted of 
manslaughter, his neglect being culpable on the statute, The cases about gross 
negligence and surgical operations, whether conducted by surgeons or amateurs, 
blacksmiths, and others stand on the same footing. Men must act with ordinary 
circumspection and on reasonable beliefs, although, so long as they confine them- 
selyes to mere belief and do not proceed to action or omission, they may hold what 
beliefs they please. It was argued that the act done did not come within section 


.299 of the Penal Code, I follow the Bombay Judges in thinking this section 


must be read with section 300 (see {.L:R., 1 Bom. Series, page 342) and am of 
opinion that culpable homicide has been committed and that under clause 4 of 
section 300 it would have amounted to murder except for the consent given by 
deceased. I do not suppose that prisoner had altogether given up his belief in a 
natural order, [think he must have known that ‘the act was so imminently. 
dangerous that it must in all probability cause death’ and that the words ‘in all 


‘probability’ must be taken objectively, z.c., with reference to the facts of the world 


in which we live, not with reference to prisoner’s mere opinicn or belief about them. 
Lam glad Mr. Benemy stocd counsel for the prisoner and argued the case fully, 
as it is an extraordinary one, the witnesses living in a world of ideas so different 


_from ourown. I think this decision will protect human Itfe without interfering 
‘with the liberty of opinion, and { remark particularly that no authority for a con- 


trary judgment has been shown me. I have onlyto add that I do not think ir 
clear that San Win was the chief offender in this case, although his conduct is 
somewhat suspicicus. > 

On the view Ltake of prisoner’s state of beliefs a severe sentence is not called 
for, 1 cannot, however, abstain from nothing that prisoner acting ona mere theory, 
the information about miracle carelessly aequised from one San Win, according 
to prisoner’s own account, went the extreme length of pushing Maung Lu over 
board, He was so credulous as to believe in these miracles of tattooing without 
having one ascertained case before him. But it is vain to expect much of the judicial 
or scientific spirit from aman like him fresh from native Burma and brought up 
to believe as much in angels and devils as in men and women.. 

Under all the circumstances I differ from the three assessors. 1 convict the 
prisener of culpable homicide not amounting to murder and sentence him to three: 
years of rigorous imprisonment under section 304 of the Indian Penal Code. 
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Before H. Thivkell White, E-sq., ¢4.£. * Criminal Revision 
( (1) NGa PO THIT. a al 
QUEEN-EMPRESS vy. (2) NGA BA GYWE. . a. 
(3) NGA PO U. hn 4 


Maung Kan Baw—fer respondent. 
Culpable homicide not anounting to murder - Dangsrous weapous—Grievous hurt. 
The accused were convicted of causing hurt with dangerous weapons by beating 
one Po Thit with sticks. Po Thit died in consequence. 
Held—that, under the circumstances, the accused should have been convicted of 
culpable homicide not amounting to murder ; 


Held also—that the expression “ an instrument which, used as a weapon of 
offence, is likely to cattle death” should be construed with reference to the nature 


of the instrument, not the manner ol its use. 
References :— 
1, U. B. R., 1892—93, page 211. 
Mayne’s Criminal Law cf India, 584. 

THE accused, Po ‘hit, Ra Gywe, and Po U, have been convicted of 
voluntarily causing hurt with dangerous weapons and have been sen- 
tenced each to suffer rigorous imprisonment for three months. They 
have been called upon to show cause why their sentences should not 
be enhanced. They have shown cause through their Advocate who 
has, I think, advanced all available pleas on their behalf. 

At the trial, the principal witnesses for the prosecution did their 
utmost to obscure the case. Their sympathies were entireiy with the 
accused. In consequence, the full and precise details of the occurrence 
have probably not been disclosed. There is, however, some evidence 
of what really occurred and this is supplemented by the confessions of 
‘the accused. | 

It seems that the deceased, l'o Vhit, under the infiuence of Tari, 
went up into the house of Maung Cho and Ma On, parents of the ac- 
cused Po Thit. ‘There he had some quarrel with Ba Gywe, accused, 
and stabbed him with a clasp knife, mflicting a slight wound on the 
thigh. Maung Cho and Ba Gywe then seein to have leit the house, 
The former went to report to the police. The letter returned with the 
other accused, Po Thit and o U, and the three inflicted a severe 
beating on the deceased with sticks, He was found by Maung Cho 
covered with blood. The surgical examination revealed five contused 
wounds on the head. Of these one was dangerous, the deep temporal 
artery being completely divided. The others were slight. The Hos- 
pital Assistant did not consider the wound so imminently dangerous 
that it must in all probability cause death. Butas a matter of fact 
death ensued at about 1 o’ clock next morning, and it was due to 
haemorrhage consequent on the division of the artery. 

On these facts, the Sessions Court convicted the accused of causing 
hurt with a dangerous weapon, acquitting them of the charge of culpa- 
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ble homicide, Holding that there was provocation, the Court passed 
2. only a lenient sentence. 
Nea Po Tare. l am not at all satisfied that the accused should not have been con- 
; victed of culpable homicide, When three men severely beat another 
on the head with sticks, it is reasonable to hold that they know that 
they are likely to cause death; and this is all that section 299, Indian 
Penal Code, requires. The reason given by the learned Additional 
Sessions Judge for holding that culpable homicide could not have been 
committed is based on considerations relevant to the wording of sec- 
tion 300, Indian Penal Code, which defines ‘“ murder,” not that of sec- 
tion 299, Indian Penal Code, which defines “culpable homicide.” I 
agree that the accused could net have been convicted of murder ; but 
I think that they should have been convicted of culpable homicide. 
The case is in some respect similar to that of So ¥a;* for one blow 
at least must have been delivered with considerable force. As, 
however, the accused have been formally acquitted of the charges. 
under section 304, Indian Penal Code, and as there is no appeal in this 
case, | do not think that I can properly convict them under that sec- 
tion. 

As regards the conviction under section 324, Indian Penal Code, | 
have to remark that this section requires the hurt tg be inflicted by an 
instrument which, used as a weapon of offence, is likely to cause death. _ 
if the Additional Sessions Judge thought the sticks with which the 
deceased was beaten instruments likely to cause death, it is difficult 
to see how he could logically acquit the accused of the offence of caus- 
ing death by an act done with the knowledge that it was likely to 
cause death, I think, however, that sticks such as those produced are 
not instruments which would ordinarily cause death ; and this seems to. 
me the proper interpretation of section 324, Indian Penal Code. A. 
man may know that he is likely to cause death though the instrument 
may be one which would not ordinarily have that effect. Here it was. 
not the nature of the instruments, but the manner of their use which 
rendered a fatal result probable. . 

Assuming that the accused are entitled to the benefit of their acquit- 
tal under section 304, Indian Penal Code, | am of opinion that they 
should have been convicted under section 325, Indian Penal Cade, of . 
the offence of causing grievous hurt. Mr. Mayne remarks: “If a. 
person intends to cause simple hurt, but uses means which are, and 
“which he ought to have known were likely to cause grievqus hurt, and 
“ grievous hurt follows, he will be punishable under section 325.”¢ In 
the present case | hold that the accused knew that they were likely to~ 
cause death. A fortzorz they knew they were likely to cause grievous. 
hurt; and as not only grievous hurt but death ensued, they should be . 
convicted under section 325, Indian Pena! Code. _3 
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As regards the sentences passed, it may be admitted that there was 
provocation though the precise circumstances under which Ba Gyweé 
received a wound have not been made clear, But the action of the 
accused was not taken in self-defence, nor even in immediate retalia- 
tion for the wound. Ba Gywé apparently left the house and returned 
with at least two companions and deliberately and brutally assaulted 
the deceased. There seems to be little excuse for this course of 
conduct, The sentences passed by the Sessions Court are quite in- 
adequate. ; 

I alter the convictions of the three accused to convictions under 
section 325, Indian Penal Code, of voluntarily causing grievous hurt. 
Taking into consideration the fact that Ba Gywé received some pro- 
vocation, | enhance the sentences on Po Thit and Po U to rigorous 
imprisonment each for three years, and the sentence on Ba Gywé to 
rigorous imprisonment for two years. 
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Before H. Adamson, Esq. 
QUEEN-EMPRESS w. NGA NI. 


‘The deceased and accused, who were brothers, had a quarrel in the course of 
which the accused, who was sitting on the ground, picked upa teak board 23 
inches long, 4 inches wide and § inch thick, which was lying near, and holding it in 
one hand, without rising from the ground, struck the deceased with the flat side, once 
on the back and once on the head, from the effects of which he died, : 

The accused was cenvicted under section 304A, Penal Code, and sentenced to 
two years’ rigorous imprisonment. The Sessions Judge reported the case, pointing 
out that the conviction was under a wrong section. 


Held—that section 304A did not apply to a case in which the act itself was un- 
lawful and amounted to the voluntary commission of an offence against the person. 
Personal injury intentionally caused is neither a rash nor negeigent act. When an 
act of violence which is itself an offence has been xzommitted, the nature of the 
offence depends on the knowledge of the offender. 


{n the present case the offence was voluntarily causing hurt, section 322, Indian 
Penal Code. ‘ 
Tue Sessions judge has now resubmitted the proceedings as no 
appeal has been presented. The deceased and accused, who were 
brothers, had a petty quarrel. Accused, who was sitting on the ground 
picked up a teak board 23 inches long, 4 inckes wide and 4 inch 
thick, that happened to be lying near, and holding it in one hand 
without rising from the ground, hit deceased with it once on the 
back and once on the head. Deceased hung down his head, com- 
plained of dizziness, and soon after became unconscious. Accused 
at once gave him all the assistance that was possible.- Deceased was 
taken to the hospital, where he died ten days later. A post-mortem 
examination revealed a clot of blood below the skull cap. Death was 
caused by pressure of this clot on the brain, The clot was the result 
of therupture of a blood vessel caused by the blow on the head. 
From the absence of external marks on the head the medical witness 
deduced that the blow had heen struck with the flat side of the board. 
The Magistrate convicted the accused under section 3c4A, Indian 
Penal Code, and sentenced him to rigorous imprisonment for two 
years. , 


The Sessions Judge has reported the case for orders, pointing out 
that the conviction is under a wrong section. This is quite clear. 
Section 304A dors not apply to acase in which the actitself is un- 
lawful and amounts to the voluntary commissions of an offence against 
the person. Personal injury intentionally. caused is neither a rash 
nor a negligent act. When an act of violence which is itself an 
offence has been committed, the nature of the offence depends on the 
knowledge or means of knowledge of the offender, When a man in 
asitting posture, using only one hand, strikes another on the head 
one blow with the flat side ofa small board of the kind described, it 
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appears to be clear that he could have had no intention to cause or 
knowledge that he was likely to cause more than ordinary hurt. The 
act does not amount to culpable homicide because it is not done with 
the intention of causing death or with the intention of causing such 
bodily injury as is likely to canse death, or with the knowledge that 
death is likely to be caused by the act. It does not amount to volun- 
tarily causing grievous hurt, because accused did not intend to cause 
or know that he was likely to cause grievous hurt. The conviction 
should therefore be of voluntarily causing hurt, section 223, Indian 
Penal Code. _ 

In cases where death results from an unlawful act of the accused, 
Magistrates should be most careful not to absolve the accused from 
the graver charge and convict him of the minor. Unless it is abso- 
lutely clear that the offence cannot amount to murder or culpable 
homicide, the accused should be committed to the Sessions. And even 
when it is clear that only the minor charge will stand, such cases should 
as atule be tried only by the District Magistrate. 

1 alter the conviction into one under section 323, Indian Penal Code, 
and reduce the sentence to rigorous imprisonment for one year. 


QuBEweE ME Rass 


Be 
Nea Plz, 


Criminal Revision 
No. 710 of 
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Before G. W. Shaw, Esq. 
KING-EMPEROR v. NGA TOK HLA. 


Grievous hurt—Voluntary causing of—Intention or knowlenge inferred from na- 
tuve and extent of injury—Accused entitled to benefit of doubt. 


The accused, who was a young man, was jealous of his wife, whom he suspect- 
ed of heine in love with the complainant, and a month before the occurrence in 
question had forbidden her to speak to him. He had also forbidden the complain- 
ant to coms to his house. 

On the nizht of the 22nd April complainant and three companions went to 
aceused’s house and, as they say, sat down and had a sliort conversation with’ 
accused’s wife. Accused wanted to know who the visitors were and after ascer~ 
taining told his wife that two of complainant’s companions might come in, but 
nobody else, and complainant was not to be admitted. Complainant heard this. 
from outside and began to ahusc accused. Accused’s father went out and remon- 
strated with him, and while he was doing so, accused, who had picked up a stick in 
the house, came out with it and struck complainant on the Head, which felled him. 
to the ground unconscious and kept him 54 days in hospital, unable to follow his. 
ordinary pursuits. ‘The weapon said to have been used was produced, but its only 
description was “one bamboo stick.” The hurt caused was grevious. The 
Magistrate assumed that the accused intended or knew himself to be likely to 
cause grievous hurt (section 322, Indian Penal Code). 

Held,—that there was nothing to show that accused had this intention or know- 
ledge.. The intention or knowledge could only be inferred from the nature and 
extent of the injury and on this point the accused was entitled to the benefit of the 


doubt. . 
Conviction altered from section 325 to one under section 323, Indian Penal Code. 


THE respondent, T6k Hla, has been called upon to show cause why 
the sentence of imprisonment, till the rising of the Court, passed upon 
him by the Subdivisional Magistrate, Pyinmana, under section 325, 
Indian Penal Code, should not be enhanced. All he has to say is that 
on the evidence the case fell under section 335, Indian Penal Code, and: 
that a light punishment was appropriate. 

The evidence leaves no doubt about the facts. Respondent, who is. 
a young man of 21, was jealous of his wife, whom he suspected of 
being in love with Nga Pu, the complainant and a month before the 
occurrence in question he had forbidden his wife to speak to Nga Pu. 
He had also, he says, forbidden Nga Pu to come to the house. 

On the night of the 22nd April last Nga Pu and three companions. 
went to the house and, as they say, sat down and had a short conver- 
sation with respondent’s wife Mi Pan Yon. She says they came in 
after bed-time and when there was no light burning and left as soon 
as she lighted a lamp. It may not have been so late as this, because: 
the offence in question was reported to the headman, as he states be- 
fore bed-time. But any way it was somewhat late in the evening and 
respondent was anxious to know who the visitors were ; so his wife 
went out and called in one of them, ‘Po San, a relation, who was 

uestioned as to his companions according to respondent and his wile,. 
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Whether this was so or not, it seems probable and leads to the conclu- 
sion that Nga [’u and his companions had not been sitting talking in the 
house as they say The respondent anyhow told his wife that “Po San 
and Ye Gyan (another of the party and, like Po San, a relation) might 
come in, but nobody else, and Nga Pu was not to be admitted. Nea 
Pu heard this from outside ana began to abuse respondent and called 
out that he did not want respondent’s wife or old wife. Respondent’s 
father went out and remonstrated and while he was speaking to Nga 
Pu respondent, who had picked up a stick in the house, came out with 
it and struck Nga Pua blow on the head, which felled him to the 
ground unconscious and kept him 54 days in hospital, unable to follow 
his ordinary pursuits. A lacerated wound 24 inches long by half an 
inch broad and bone-deep was caused and what he was suffering from 
when he reached the hospital next morning was “shock.” His con- 
dition was considered by the Hospital Assistant to be critical and his 
deposition was taken. 


The weapon said to have been used was produced, but as its only 
description is “one bamboo stick,” the omissiun to prove that it was 
the weapon used is of little consequence. 

The hurt caused was grievous. The Magistratc assumed that re- 
spondent intended or knew himself to be likely to cause grievous hurt 
(section 322, Indian Penal Code). 

There is nothing to show that respondent ‘had this intention or know- 
ledge. The intention or knowledge can only be inferred from the 
nature and extent of the injury. On this point therefore I think the 
respondent is entitled to the benefit of the doubt and I alter the con- 
viction from one under section 325 to one under section 323. 

The plea of provocation will not stand, because it is plain that it was 
not grave and sudden enough to entitle the respondent to the benefit 
of the law on this point. 

\f Nga Pu had been caught if. company with respondent’s wife in 

suspicious circumstances, grave and sudden provocation might perhaps 
fave been admitted, but ‘here the provocation was mere abuse uttered 
in response to respondent's own remarks directly or indirectly referring 
to Nga Pu, and respondent was inside his house at some distance 
from Nga Pu, who was outside on the road. 

I enhance the sentence to one of rigorous imprisonment for three 
months. 


Kine-Bmeszor 


Gs 
Nea Tén Bint’ 
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Criminal Revision Before H. Thirkell White, Esq., C.1.8. 
No. 262 of NGA SEIK, 
z900, QUEEN-EMPRESS “4 NGA SAN BA. 
oes NGA SAN MYA. 
ied Hurt caused by lethal weapon—Constituents of offence—Medical evidence. 


The accused were convicted under section 324, Indian Penal Code, of “ volun- 
tarily causing hurt with dangerous weapon.” 

Pointed out—that the charge should have followed the wording of the section, 

Also—that medical evidence should have been recorded to ascertain the nature 
and extent of the hurt caused. ‘ 


47eld—that the character of an accused person may fitly be taken into considera- 
tion in fixing the measure of punishment, but there must be discretion in the 


matter. 

THE case calls for several remarks. 

In the first’ place the Magistrate acted with obvious and inexcus- 
able illegality in not allowing bail on 2nd January. The reason for 
the application, that the accused were charged, under section 324, 
Indian Penal Code, was a good reason why the Magistrate was bound 
to allow bail. An offence under section 324, Indian Penal Code, is 
bailable, as the Magistrate will see by reference to Schedule II of the 
Code of Criminal Procedure, which, it is presumed, he omitted to 
consult. By section 496, Code of Criminal Procedure, the Magistrate 
was therefore bound to allow bail, He had no option in the matter ; 
and it was illegal and unjust to refuse the application. From the 
curt order recorded by the Magistrate, it might be supposed that the 
grant or refusal of an application to be admitted to bail was a matter 
to be decided according to the Magistrate’s caprice. 

No medical evidence was taken. It is difficult to see how the 
‘Magistrate could come to a reasonable conclusion as to the extent and 
nature of the hurt caused, and the gravity of the case without taking 
such evidence, i, 

He has charged and convicted, the accused of the offence of causing. 
hurt “by means of dangerous weapons.’ There should, it may be 
remarked, have been a separate charge for each accused. Also 
there is no such offence as that specified in the charge. The charge 
should have been of causing hurt, ‘by means of an instrument which, 
used as a weapon of offence, was likely to cause death, namely... °.” 
The attention of the Magistrate would then have been attracted to 
the essential part of the offence and he would have seen the necessity 
of finding that the instruments used were such as_ were likely to cause 
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death and of giving reasons for his finding. The instruments used 
were apparently bamboos from an inch to aninch and a half thick, 
Ordinarily | think these are not instruments likely to cause death. 
The convictions should have been under section 323, Indian Penal 
Code. 

The Magistrate apparently passed a serve sentence on San Ba, 
because he had been recently convicted of theft. I agree that the 
character of an accused person may fitly be taken into consideration 
in fixing the measure of punishment. But there must be discretion 
in the matter ; and some cases show that discretion is not always duly 
exercised, Ihave recently seen a case in which a Magistrate in sen- 
tencing a man for rape apparently took inte consideration the fact that 
the accused's brother was undergoing tmprisonment for cattle-theft. 
That was a wrong exercise of discretion as to the facts to be taken 
into consideration in awarding punishment. Similarly, ] think that 
in this case, which was one of an obviously unpremeditated assault, a 
previous conviction for theft could not fairly be considered for the 
purpose of affecting the punishment. The assault seems to have. been 
a somewhat severe one and | think a sentence of imprisonment was 
appropriate. But aterm of six months was excessive in the case of 
San Ba when his father, the principal offender, was sentenced to im- 
prisonment for one month only. 

The Magistrate has recorded that ‘“‘for various reasons” he does 
not believe a word said by three witnesses for the defence. The 
remark js injudicious and unjudicial. In any case, even if it were 
justifiable the “various teasons” should have been set forth. No 
reason whatever is assigned for disbelieving these men. 

San Mya was apparently present abetting the assault, according to 
the Magistrate’s finding. In that case, he should have been treated 
as a principal under section 114, Indian Penal Code. Itis not quite 
clear what part the Magistrate supposes him to have taken. He is 
not mentioned in the judgment as having done anything, but rapidly 
follow his father Maung Seik. As he did not appeal, though he had 
an opportunity of doing so, I do not think it necessary to interfere in 
his case. 

I reduce the sentence on San Bato one of imprisonment for the 
term, rather more than three months, which he has already under- 
gone. 


Quenn-Exrress 
a 
Nea Sern, 
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Before G. D. Burgess, Esg., C.S1. 


Criminal Regision 


se of NGA PO MYA z. QUEEN-EMPRESS. 
November Mr. S, C. Duita—for applicant, Mr. A.M. Litter, Government Prause- 
zé8th, cutor ~ for the Crown. 





Penal Code, 230—Extertion of confession by Pulice Officer by means of iturt— 
Gravity of offence — Sentence enhanced. 


THB accused, a sergeant of police, was convicted under section 330, Penal Coder 
and sentenced to three months’ simple imprisonment for causing hurt to a prisoner 
in his custody for the purpose of extorting a confessiun. 

No appeal lying, accused applied for revision and his application was admitted 
for hearing, and he was at the same time called upon to be prepared tc show cause 
why the sentence should not be enhanced if the finding were upheld. 

After full consideration of the evidence, so as to give accused the same advan- 
tage as inan appeal, the conviction was maintained as substantially unassailable, 
and the sentence was enhanced to rigorous imprisonment for two years for the rea- 
son that the Offence found to have been committed was of the gravest character, 
and such as to shake judicial confidence in a must important portion of the evidence 
which has commonly to be relied on by Courts of justice, namely, the genuineness 
and trustworthiness of early confessions, for such evidence ought to be free from 
the slichtest taint, and to tamper with it is to pollute justice at the source. 

Held—that when an offence like the present, in which clear proof is generally 
most difficult to obtain, is satisfactorily established, as in this instance, an cxem- 
plary and deterrent sentence is demanded for the protection of the people, of pri- 
soners, and of the interests of justice, and the duty of inflicting it cannot be 
neglectéd, 

jJopement or Districr MacrstRats. 


‘Tue accused, sergeant of the Manilé thana, is charged with causing hurt to one 
Nga Sun or Nga Zun, whilst confined there, for the purpose of extorting a confession 
from him that he was concerned in an attempt at robbery at Kyundaung village 
in the Tigyaing township last April. As a matter of fact, he did make such a con- 
fesston on 18th April to the Manlé Myo&ék. He was tried and discharged on 4th 
September by the Subdivisional Magistrate, Katha, and in cofisequence of the 
Subdivisional Magistrate bringing what transpired there personally to my notice, 
the present accused was suspended and his trial ordered. . 


The facts are as follow :-— 


In consequence of information given by one Mo Thi the accused went down to 
Kyundaung village, Wuntho township, and arrested Nga Zun at his house, and 
took from it certain property. (None of this has, { understand, been idéntified as 
stolen property.) Nga Zun was brought back to Manié, arriving there about 6 P.a. 
oni7th August. According to Nga Zun’s evidence, he went to sleep and was 
awoken sometime in the night, handcuffed, and taken out of the thana tothe 
kitchen, were he was tied to a post by a chain through the handcuffs, The accused, 
with whom where two other men, asked him if he attacked Kyundaung. On his 
replying in the negative, the accused kicked him in the back, knocking him down. The 
accused then twisted bits of his hair out with a bamboo, andkicked him on the head, 
which he had first enveloped in his awa. Nga Zun called out “help! help!” and 
was rewarded with a blow,in the mouth which-loosened three of his front tecth. (I 
have seen myself that three of them are loosened, evidently by a blow.) Nga Zun 
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says that he then made a confession as dcsired by the accused, which was taken 
down by the latter on the spot. The only othér occupant « f the cage was one Shwe 
Yén, now committed to the Sessions on a charge nf murder. Nga Zun told Shwe 
Yén how he had been treated and the latter corroborates him. It should be added 
that Nga Zun picked up some of his iair which wis pulled out, and the hair (Exhi- 
bit 1), he says, is it. He also prod ices the pawa he wore. ‘There are stains appa- 
rently of blood on it, which he siys came irom his mouth. 

‘Yhe next morning, on the way to the Court, he svys the accused read over what 
he had written £7 or 15 times and told him to speak to the Myo3k accordingly, 
Nga Zun says that the accused was present when he mide the confession (Exhibit 
A) in the court-house, and although the accused denied this both on oath before the 
Subdivisional Magistrate and incidentally when cross-examining Nga Zun, Maung 
Gyaw, the Manlé Myodk, admits this very improper arrangement was allowed. 

After contessing, Nga Zun was taken to Tigyaing via Katha, where he complain- 
ed both to the Myodk and the Subdivisional Magistrate about the treatment he 
had received. (fhe Tigyaing Myoék informed me verbally there that this is so, 
but as I see n> reason whatever to doubt the accused’s testimony un this point, I 
haye not called him as a witness.) 

The accused denies ill-treating Nga Zun and says that he examined him in the 
thann at nbout 7 or 8, and has called several constables and others as witnesses, 
who have perjured themselves in divers ways. 

Constable Maung Po, the first witness, says Nga Zun was examined at 2 a.M., 
but admits that hetuld Inspector Po Thein, who, under my orders, investigated the 
matter, that he was examined at 7 P.M. 

Constables ‘Tun Hla and Po Tin {1) say that the examination took place at the 
Jatter hour, but Po ‘Fin (t) admits that he told the {nspector falsely that it took 
place at r20’clock (midnight). Po Kyit and Paw Din both adhere to the 7 o’clock 
version. The latter, who says he was down with fever, adds that he’ kept the key 
of the cage under his pillow, and was woken up every two hours when the sentcies 
changed, which I do net for 2 moment believe. 

One Nga L6n says that he with his brother-in-law Mo Thi, were called to the 
sergeant’s house about 8 p.m, and were with him there till after midnight, going 
over stolen property, &c. This evidence [ have no doubt is true, so Mo Thi was 
not examined. Two constables give evidence about searching Nya Zun at differ- 
ent times, but from what I know of the police, I consider that Nga Zun would have 
little dithicalty in getting the tuft of hair (Exhibit 1) through if he waated. I have 
called the zuard writer Po Din (2) as there is a curioas erasure about Nga Zun’s 
examination in the general diary, Po Uin’s (2) explanation may perhaps be ac- 
cepted as to this, but it is clear that the entries in the general diary for that night 
are quit: valueless for purposes uf evidence. Po Din (2) also produces the ac- 
-cused’s note-bask (Exhibit C), which I called for as it was not brought here. 

Now in considering the evidence in this case, it may be at once said that Nga 
Zun and Shwé Yén might have a prejudice against the accused, and also that 
there is a discrepancy in their evidence as to when a light was lit on the occasi:n of 
the beating and the time between it and dawn, On the other hand, there is nothing 
in the circumstances of the case in which Shwe Y6n is charged suggest to any 
mental depravity on his part. As to the point about the light, 1 think st was quite 
possible it was lit sooner than Nga Zun says, and that it is highly probable that 
under the circumstances he did not notice it, As to the time between the occur- 
‘rence and dawn a possible doze on Nga Zun’s part would quitethrow his calcula- 
tions out, After scrutinizing Nga Zun’s and Swe Yén’s manner and they gave 
evidence in Court, I am quite of «pinion that they are telling the truth, and in, my 
opinion, the discrepancies noted merely show the absence of collusion between them, 
Which on other grounds, is probable. Again, if the accused is not guilty, it is 
difficult to understand the false evidence for the defence, which on that supposi- 
tion would be absolutely purposeless, The manner of giving evidence by all the 
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constables produced for the defence impressed me unfavourably and indeed the ac- 
cused’s advocate (Mr. D’Silwa) did not attempt to lay weight on their testimony. 

In my ovinion the accused, after taking Nga Zun to Manlé went-to his own house, 
where shortly afterwards he spoke with Nga Zun, Mo Thi and others concerning 
the property seized and other matters till past midnight, when he returned to 
the thana and extorted a confession from the accused. 

- In the accused’s note-book (Exhibit C) information given by Mo Thi is recorded, 
first on 17th August 1897 and immediately after Nga Zun’s confession. The ac- 
cused says that Mo Thi’s information was really written on the 15th August 1897, 
but from internal evidence I do not believe this for a moment. This clinches the 
case against the accused, as it shows that Nga Zun must have been examined after 
midnight (vide Maung Lén’s évidence). 

Ihave given this case very careful consideration, and | am sorry that, after 
seeing the witnesses, watching the manner in which they gave their evidence, 
and considering that evidence, I must find the accused guilty. In my opinion 
Nga Zun (who, be it remembered, is an average Burman villager and not a native 
of India) is telling absolutely the truth in his evidence. It is corroborated in all 
essential particulars by Shwe Yn, who, in spite of the charge against him, seems a 
respectable old man, while the defence is transparently false. Judging from the 
accused’s work, | have no doubt that he was prompted to extort the confession. 
solely by a desire todo a smart job and so bring his name forward. In spite of 
the fact that he has a good record, I must pass on him a sentence ot imprisonment 
as extorting confessions, though common enough under the Burmese regime and 
even during the early times of the annexation, isa thing that must be sternly put 
down. 

Finpinc:—-The Court finds that Po Mya, son of Maung Pe, is guilty of 
the offence specified in the charge namely, that he has committed the offence of 
causing hurt for the purpose of extorting a confession, and has thereby committed 
an offence punishable under section 330 of the Indian Penal Code and the Court 
directs that the said Po Mya be simply imprisoned for three months. 


ORDERS IN REVISION. 


THis application for revision has been made because no appeal lies 
in the case, and the first ground stated in the petition is “ that the 
“learned District Magistrate has erred in not passing an appealable 
“ sentence.” 

That means, of course, thatan appeal should be allowed in such a 
case, and not that a more severe sentence ought to have been im- 
posed. ‘ 

This objection has now been removed by going through the evi- 
dence and hearing the application in the same way as if the case 


were an appeal. i 


The evidence and the findings of facts upon it are set-out in the 
full judgment of the District Magistrate. : 

The evidence is transparently clear, and the only question can be 
whether it is trustworthy, the defence being palpably false on the 
face of the record. 

Some discrepancies are pointed out, but they are either trifling or 
capable of reconcilement, asin the instance of that about the light 
which the District Magistrate discusses: No importance need be 
attached to them. 
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The delay of the complainant Nga Zun in making his complaint is 
perfectly intelligible. While the influence of the torture was fresh he 
would, of course, not venture to make enemies of the police in whose 
custody he still was. After he got away from them he complained. 

There isan error in the District Magistrate’s judgment in stating 
that the confession of Nga Zun was made on the 18th April. April 
should be August. The date 18th is right, as a reference to the 
original shows, a mistake having been made in the copy on record, 
which bears the date 28th August. 

The only doubt to be felt in the matter is whether Nga Zun and 
Nga Yép, who was his fellow-prisoner and the corroborating witness, 
might not have conspired to tell a false story to save themselves, Nga 
Yén having also made a confession in the case against him, which he 
has since withdrawn as made under the incucement of the accused 
police sergeant. 

With the consent of applicant’s learned advocate the proceedings 
in Nga Yén’s case have been referred to, so as to avoid the necessity 
of requiring further evidence being taken in the Court below, and 
from them it appears that the witness Nva Yén, in the case before the 
committing Magistrate at Katha, was examined on the 21st August 
and then adhered to the original conlession he had made. 

Now Nga Zun had been taken to Tigyaing, where he complained 
first onthe 22nd August, so that there could be no collusion between 
him and Nga Y6n, the latter of whom had not at that time challenged 
the accused’s proceedings at all. 

It is impossible to believe therefore that the present charge against 
accused is the outcome of the attempts of two accused persons to rid 
themselves of the embarrassment of their own confessions by bring- 
ing false charges of mal-treatment against the police. 

That isthe only risk i can see to be guarded against in the case. 
AH other circumstances go toconfirm the truth of the story for the 
prosecution, as is quite correctly pointed out in the District Magis- 
trate’s judgment. 

The conviction being found right, the sentence has now to be con- 
sidered. ‘That passed isa very light one indeed, and the applicant- 
accused has been called upen to show cause why it should not be 
enhanced in the event of the conviction being sustained, and he has 
forwarded a petition to supplement his learned advocate's represen- 
tations. 

Certificates have also been produced exhibiting ereditably good 
service in the police force. After considering all tnese, 1 am unable 
to let the sentence stand as it is. 

The offence found to be proved is of the gravest character. It is 
such as to shake confidence in a most important portion of the evi- 
‘dence which has commonly to be relied upon by courts of justice, 
namely, the genuineness and trustworthiness of early confessions. 

: 22 
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Such evidence ought to be free from the slightest taint, and to tamper 
with it is to pollute justice at the source. 

There is only too much reason to fear that confessions are some 
times extracted by improper means, and it is necessary to do every- 
thing possible to render such occasions as infrequent as may be. 

Such a punishment as the present is altogether inadequate for the 
purpose. 

Where an offence like this, of which clear proof is generally most 
difficult to obtain, is satisfactorily established, as it is here, an ex- 
emplary and deterrent sentence is demanded for the protection of 
the people, of prisoners, and of the interests of justice, and the duty 
of inflicting it must not be neglected. 

Having regard to the good opinion of accused’s character and 
conduct hitherto entertained, { do not impose the full measure of 
punishment that so serious a crime would ordinarily deserve. 

The application for revision of the conviction is accordingly dis- 
missed, andthe sentence on accused Nga Po Mya is enhanced to oné 
of rigorous imprisonment for two years. 
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Before G. D. Burgess, Esq., C.S.1. 
QUEEN-EMPRESS wv. NGA CHIT KYU. 


Penal Code, 354—Assault or use of cviminal force to a woman with intent to 
outrage her modesty—Attempt at rape. 


The accused was convicted under section 354, Penal Code, and sentenced to. 


suffer three months’ rigorous imprisonment. 


The prosecutrix gave the following evidence :— 

‘© ] knew accused Maung Chit Kyu. We live inthe same village, but I knew 
him since the occurrence of this case. Iwasin my house 4th Losék of Pyatho 
(corresponding with the 21st January). I was in my house on the night. Fwent 
to answer to the call of nature at 7 P.M, alone. While J] was there the accused 
came tome. Thespot was about 100 feet orso from my house. He asked me 
tolove him. I replied that I did not love him as he is a married man. He then 
said that he would stab me if 1 don’t love him. He had a dain his hand, 
He seized my right hand first and threw me down. I seized his hair then and he 
ran away, leaving his turban behind. He came over my body after he pushed me 
down and pulled off my waist cloth. He did not attempt torape me. I called out 
GOOGOO8YD 2002 sOlaQ90 lege! then only the people from the village came. The 


accused then went towards Maung Po Chit’s (the brother-in-law of the thugyi) 
house and then he was chased after by villagers. We found him at Maung Po 
Chit’s house and a report was made to thugyi Maung Shwe Zin. .On the 
following day I came and reported the matter to the Police.” 

Pointed out—that the Magistrate should not have tried the case, since by the 
complainant’s own account it was obviously: an attempt‘at rape as nothing but com- 
mon sense was needed to see, and that evidence could not be ignored if the com- 
plainant was to be treated asa credible witness. 

But it would probably have been more discreet not to have believed at all a 
story no better supported which it was so easy for the woman to tell in her own in- 
terest and so hard for the man to refute by anything but his own denial. 


References,— 
1, ULB. R., 1892—1896, page 229. 
1, U. B. R., 1892—1896, page 231. 
The accused has not appealed, but nevertheless it would have been 
more discreet not to have convicted in a case of the kind, 
What happens on these occasions of course is that the man and 
woman have an intimacy which the woman fears 
aie B. R., 1892- some one has detected, and she then accuses the 
sail sealtaaii man of acting against her will in order to throw a 
cloak over her own lasciviousness. The man being a Burman, igno- 
rant of the law, imagines that he has broken it by having anything to 
do with the woman and therefore submits-to punishment. 
Besides such considerations, however, the Magistrate should not 
have tried the case, which by the complainant’s 
ans U.B.R., 1892 statement was an attempt at rave. This has been 
Perse? a5 so often pointed out that the Magistrate can scarce- 
ly have any excuse in the matter, except that he has misconceived the 
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meaning of the word ‘attempt. It should hardly be necessary to 
remark that if a man treats a woman as accused is declared by com- 
plainant to have treated her, his act cannot possibly be of any other 
character than an attempt to ravish. 

Common sense without any knowledge of law is sufficient, or ought 
to be sufficient, to make this plain to any understanding, 
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Before G. D. Burgess, Esq., €.8.. 


QUEEN-EMPRESS v. NGA MYA. 
Penal Code, ss. 334 oe —Assumption of jurisdiction by treating offences under 


latter section under former—Inadeguacy of punishment. 


The accused was convicted under section 354, Penal Code, by a Magistrate of 
the first class, and sentenced to pay a fine of Rs. 50 or to suffer two months’ rigor- 
ous imprisonment. 

In revision the accused was called upon to show cause why the sentence should 
not be enhanced, but he could not be found. 


Order in Reviston. 


THE District Magistrate does not think a serious offence could have 
been contemplated under the circumstances. 


The case may therefore be dismissed and struck off. 


What it is desired to impress on the convicting Magistrate is, that 
when evidence discloses the possible commission of an offence graver 
than he is himself competent to deal with, he should not attempt to 
dispose of the case on the chance of its being confined within his own 
jurisdiction, but should submit it for determination to the Court by 
which alone according to law the more serious offence is triable. 
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Before G. W. Shaw, Esq. 
KING-EMPEROR v. NGA PO SAW. 


Onder Buddhist law marriage contracted with a minor without parents’ consent 
not valid—Sexual intercaurse without such consent punishable under section 
306, Indian Penal Code—Furisdiction assumed by Mugisirate by trying for a 
minor offence when majcr offence has been conumiited. 


Accused was tried and convicted under section 363, Indian Penal Code, by the 
ist class Magistrate of the ‘Township and sentenced to four months’ rigorous im 
prisonment. The minor was a Burmese girl aged 15 years and three months, who 
stated that she went of her own accord and that she was accused’s wife. 


Pointed out,—that Magistrates shou!d not give themselves jurisdiction by trying 
cases under section 363, Which really fall under section 366, Indian Penal Code. 


* The form of kidnapping which is punishable by section 366, Indian Penal Code, is 


aseriously aggravated form which only Sessions Courts and District Magistrates 
in the exercise of their special powers have jurisdiction to try. 


Held—that under Buddhist law, a man cannot contract a valid marriage with 
aminor without her parents’ consent and therefore sexual intercourse without 
such consent Is “ illicit intercourse” within the meaning of section 366, Indian 
Penal Code, 

Reference ,— 
S. J., L. B., page 202. 

ACCUSED, Po Saw, was tried and convicted under section 363, Indian 
Penal Code, by the ist class Magistrate of the Township, and sentenced 
to four months’ rigorous imprisonment. 

The minor was a Burmese girl aged 15 years and three months, who 
om that she went of her own accord and that she is the accused’s 
wife. 

The accused who is 21, states that the girl came of her own accord, 
because they loved each other and that they are living as man and wife 
at his parents’ house. 

lg has been repeatedly pointed out that Magistrates ought not to 
attempt to give themselves jurisdiction by trying a case under one sec- 
tion of the Indian Penal Code when it really falls under another. It 
has been held, for example, that Magistrate should not try cases under 
section 354 which really fall under section 376, or cases under section 417 
that really fall under section 420. Similarly, they should not try cases 
under section 363 which really fall under section 366. The form of 
kidnapping which is punishable by section 366 is a seriously aggra- 
vated form, which only Sessions Courts and District Magistrates in the 
exercise of their special powers have jurisdiction to try. 

{t has been held by the High Court of Lower Burma that even if 
marriage is intended, a man who kidnaps a Burmese Buddhist minor 
from lawful guardianship with a view to sexual intercourse is guilty of 
an offence under section 366 (see Queen-Empress v. Ne U*). 





*S. J., L. B., page 202. 
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The question does not appear to have been directly decided in 
Upper Burma, But it may perhaps be inferred from the orders passed 
in Criminal Revision cases Nos. 771 and 932 of 1897 of this Court, 
that the Lower Burma ruling was not then dissented from. 

The reasoning on which this ruling is based, namely, that, under 
Buddhist law, a man cannot contract a valid marriage with a minor 
without her parent’s consent, and therefore sexual intercourse without 
such consent is “ illicit intercourse ” within the meaning of section 366 
appears to be sound, and I am of opinion that it should be followed 
unless or until it is expressly overruled or dissented from. 

As the case has not been argued before me! refrain from pronoune- 
ing a more definite decision. 

Following the practice of my learned predecessor in the cases just 
referred to, I shall not interfere in this instance with the conviction or 
sentence. 


Kine-Eereror 


v, 
Nea Po Saw. 


330 UPPER BURMA RULINGS. {1897— 





Penal Code—366 








enal Code —366. 


Before G. D. Burgess, Esq., CS. 
ee NGA KU ann two ofuers 2, QUEEN-EMPRESS. 
& rus Mr. €. G, S. Pillay—Advocate for applicants. : 
? avi o Penal Code 366—Abduction of woman with intent that she may be compelled to 


marry against hey will—Kidiapping—Commnion views and habits of Upper Bur- 
mains as to parental rights in matters velating to the marriage of their children— 
Thety notions of domestic authoriiy—Foundation of such notions—Regard to be 
hadto them in determining the measure of punishment for offences connected 
with marraige and the abuse of parental power under English law. 

Main object of punishment—General Principles io b- followed in awarding 
the punishment of imprisonment—Illegal sentence of imprisonment in default of 

ne, 

pot Code ss. 87, 361, 362, 366; Majority Act, 1875, s. 2; Manugye Dham- 
mathat Chapter VI, 21-25 ; Wounana' 133, 134. 

According to the findings of the District Magistrate the prosecutrix,a young 
woman aged 18, was attached toa man, of whom her father, the first accused, dis- 
approved, The father desired her to marry the second accused, brother of the 
third, and as she would not comply with his wishes he made arrangements for 
carrying them out inspite of her opposition. 


Accordingly, very early one morning, the first accused, under pretext of paying 
a ceremonial visit toa péngyi, started from his house ina cart with his whole 
family, consisting of himself, his wife, eldest son, daughter (the prosecutrix), and 
two younger children. On their way they were overtaken, while it was still dark, 
by another cart driven by the third accused. Into that cart the first accused 
ordered his daughter, the prosecutrix, to shift in order to give more room telling 
her that it was the cart of a well-known friend of the famity. The girl did as she 
was bid and the cart drove off, and she did not discover the deception till her 
parent’s cart was out of earshot. 


After a little, the second accused came out of the jungle and got into her cart 
and the two brothers told the girl that her father had given her to be the wife of 
the second accused, On this prosecutrix began te struggle to get out of the cart, 
but the two brothers prevented and bound her wrists. She managed to undo the 
fastening and jumped out of the cart, but the two accused seized ker, forced her 
back, and tied her hands behind her back. In this manner they proceeded some 
way, till, just as dawn was breaking they were met by two wood-cutters, who on 
prosecutrix’s appeal for protection took the party to the headman of the neighbour- 
ing village. ; 

. Eventually the three accused were charged and convicted by the District Magts- 
trate under section 366, Penal Code, of the offence of kidnapping the prosecutrix 
with intent to compel her against her will to marry the second accused, and were 
sentenced, first accused fo two years’ rigorous imprisonment and a fine of Rs. 100 
ortwo years’ further rigorous imprisonment in default, and the second and third 
accused to two years’ rigorous imprisonment and a fine ot Rs. 50 each or two years 
further rigorous imprisonment in default. 


The accused preferred an appeal to the Court of Session, which was rejected 
and they then made the present application for revision to the High Court. 

In revision two points were argued on behalf of the applicants, 

One was that the prosecutrix being under twenty years of age was still under 
the guardianship or control of her father, the first accused, in respect. of her 
marriage, as laid down in the Manugy® Dhammathat, Chapter VI, 21, 23, and 
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the Wunnana, 133, 134, and reference was made to the case of Queen-Emprezs v. 
Ne U, Selected Judgments and Rulings, L, B., 202, where the Special Court of 
Lower Burma held that this rule of Buddhist Law was applicable in a prosecution 
under section 306, Penal Code. 


Held—-on this point, that the question decided in the case of Queen-Empress 
v, Ne U was merely as to the necessity for the guardians’ consent to marriage, and 
that therefore the decision had no relevancy to the present circumstances. 


According to the Majority Act, 1875, eighteen was the age of majority. Sec- 
tion 2 ofthat Act left the personal law of every one unaffected in regard to capa~ 
city to act in the matter of marriage, but this was not a matter of marriage though 

connected with that subject, but a matter of personal rights 
Penal Code, 87. aah s 
under the criminal law and that law treated a person 
above the age of eighteen as having attained majority. 

Buc whether a minor or not, and whatever a father’s powers might be, they 
could not extend under English law to forcibly or fraudulently making a daughter 
accept a man in marriage against her will. 


Accordingly the correctness of the conviction under section 366, Penal Code, after 
altering ‘ kidnapping ’ into ‘ abduction ’ could not be questioned. 
‘The second point was to the severity of the sentences passed, 


Held—that, having regard to all the circumstances of the case, and especially te 
the habits of thought acquired by the people under native administration which 
have not yet had sufficient time tu undergo modification from the introduction of 
a more modern and civilized system of jurisprudence, the substantive sentence 
passed was unnecessarily severe. 


It was accordingly reduced to one of nine months’ rigorous imprisonment on 
each of the accused, the fines as originally iinposed being maintained, but the 
alternative sentence of imprisonment in default being reduced as illegal to one of 
three months’ rigorous imprisonment in each case, 

Hard-and-fast rules concerning the measure of punishment cannot be laid down 
for ail cases, but the apportionment of the penalty in each must be left to discretion 
and discretion has to be guidea by a variety of considerations. : 


In awarding punishment the Courts are solely concerned with the nature of the 
act found to have been done viewed as a crime ‘or breach of the law, and with the 
moral aspect of the matter they have in strictness nothing to do. The law indicates 
the relative gravity of the act by the maximum penalty provided for its punishment, 
and the Courts have to judge whether the offence committed falls short of the 
maximum degree of gravity, and, if so, by how much. 


The principal object of punishment is the prevention of offences and the mea- 
sure of punishment must, consequently, vary from time to time according to the 
prevalence of a particular form of crime and other circumstances. An amount of 
severity may be very appropriate at one time which would be quite uncalled for at 
another, It may generally be taken as a safe principle to follow, that punishments 

. should be made as moderate as is consistent with the object aimed at. It is politi- 
cally and economically a mistake to keep a man in prison longer than is absolutely 
requisite for his awn reformation and for a warning to others. 

The associations of a jail are liable to become demoralizing after a time, and 


therefore, where a short sharp sentence is likely to be sufficiently punitive and de- 
terrent, it should be preferred, where possible and suitable, to a long term of impri- 


sonment, 
References :-— 


Bentham’s Principles of the Penal Code, Chapters VI, VIL, 
Maungyt Dhanmathat, Chapter VI, 21, 23. 
Report on draft Penal Code. 
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Selected Judgments and Rulings, Lower Burma, page 2c2. 
Wunnana, 133; 134. i 

THE accused applicants have been convicted and sentenced in the 
ol, owing judgment :— 

From the evidence of complainant in this case, it appears that the complainant, 
Ma Hiaing, was in lovelwith one Po Soof tvayegaung ‘The first accused, her father, 
did not approve of this attachment, and secretly arranged to marry the girl against 
her will to second accused, Maung Po Kyok. It appears that the father made a pre- 
tence that, on the early mourning ofthe 24th April, the whole family should go and 
worship and pay offering to a pingyi ; that the whole family, consisting of father, 
mother, eldest son, daughter, complainant, and two small children, started off ina 
cart with the offering from Dayegaung ; they crossed the Samén river and on getting 
to a sayat onthe other side of the river, the girl, Ma Hlaing was directed fo get into 
the cart of a well-known friend which they met. ‘The girl did so, and the cart drove 
of. Shcrtly after the gir! discovered that the cart was not that of the well-known 
friend, but that third accused was driving it. She began to call for her father and 
mother, who were nearest by them. Shortly afterwards, it still being quite 
dark, the second accused, Po Kyék, came out of the jungle and gets into the cart, 
and thus the two brothers tell the girl that her father had given her to the second 
accused. The girl then commenced to struggle to get out, when the two brothers 
in a ruffianly way proceed to tie her wrists, She managed to undo the tie and 
jump out of the cart, but the two accused seized her and put her back: into the cart 
and tied her hands behind herback. Inthis way they proceeded till they got to 
the north-west side of a village called Taungdwin just as dawn was breaking. 
Here the girl espied two wood-cutters, when she yelled for help, and the two men 
came and took the party to their village thugyt, who sent them to the Dayegaung 
police station. 

‘The girl Ma Hiaing appears before the Court with both her wrists cut with rope 
marks ; the skin was actually cut in several places and a scar had formed. There 
can be no doubt as regards the treatment she received a in the cart from the second 
and third accused. 

The evidence of the girl is corroborated by the two wood-cutters, and I have no 
hesitation in believing her evidence. The girl behaved in a plucky way and gave 
her evidence in a very straightforward manner. 

The accused are charged with kidnapping under section 366, Indian Penal Code, 
with intent to compel Ma Hlaing to marry against her will. 

It is tobe noted that Ma Hlaing is a girl over r8 years of age. - 

In defence the accused Maung Ku wishes it to be believed that the girl Ma 
Hlaing was willing to marry the second accused Maung Po Kyék, and that it was 
with her own will she accompanied the family to be made over to Po Kydk, and 
that she knew what was going to happen. 

Now this defence is absurd, It was a well-known fact that the girl was in love 
with the man Po So, and would not, under any circumstances, have agresd to marry 
second accused, Po Kyék 

If, as it is alleged by the detence, the girl was willing, what reason was there for 
the whole family with two small children to start off at an unusually early hour in 
the morning ? All the parties live in Dayegaung, and if the girl was willing to take 
Po Kyék, as it is alleged, the marriage festivities would have taken place at Daye- 


gaung. 

The witnesses Ma Man Thaw, Maung Po Tu, and Maung Kan Tha, wife and 
sons of first accused, are evidently lying in favour ot their father, first accused. If 
the marriage was to have taken place at Gyi-gyi Padaung in an open way and 
according to custom, why should the family of the girl and the father and mother 
of second and third accused, stay behind in Dayegaung ? 


lo) 
[e) 
o> 
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The conduct of all the accused is quite inconsistent with honourable and open 
Burmese marriage customs, and therefore goes to support the evidence of complain- 
ant, 

Taking the whole evidence, I have no doubt that the father Maung Ku, first ac- 
cused, disapproving of his daughter’s attachment to Maung Po So, determined by 
deceit to force the girl te marry the son of his friend Maung Shwe Bo, namely, 
second accused Maung Po Ky6ék, and there is no doubt thatthe method described 
by the girl is true. The conduct of the father in trying to force the girl to take 
Maung Po Ky&k was disgraceful, and if the two brothers, second and third ac- 
cused, fiad, on the dark night ride in a lonely cart, offered violence to the girl the 
father would have been equally guilty with them, as he deceitfully placed his 
daughter in the power of these two ruffians. 

Altogether itisabadcase. Here we have a father secreliy abducting his daughter 
with intent that she should be married against her will to a man whom she dislikes, 
and who, with the help of his brother, takes part in the abduction ; who, in order to 
carry Cut their intent, maltreat the girl and injure her with the result that she shows 
signs of the injury weeks after. 

The Court finds the accused all equally guilty of the offence specified in the 
charge, and the Court sentences the accused Nga ‘u and the accused Nga Fo 
Kyék and Nga Po T&k to suffer two years’ rigorous imprisonment, and, in addition, 
Nga Ku to pay a fine ot Rs too, or in default to suffer rigorous imprisonment for 
two years; and Nga °o Kyék and Nga Po T&k each to pay fine of Rs. 50, or in 
default to suffer rigorous imprisonment tor a period of two years. 


They preferred an appeal to the Court of Session, which was reject- 
ed, and they have now made an application in revision. 

There has been some question raised as to the credibility and suffi- 
ciency of the evidence, but it has not been much pressed. 


The story of the prosecutrix is supported in the main points, espe- 


cially by the testimony of the two wood.-cutters and the é4ugyz, and 
there is no good ground for challenging the substantial accuracy of 
the findings of the District Magistrate. [here is no room for reason- 
able doubt that the three accused were jointly concerned in a conspi- 
racy for the purpose of conveying presecutrix away and compelling 
her to become the bride of the accused Po Kydék, whether she were 
willing or not. 

As to the legal aspect of the matter, it has been argued that prose- 
cutrix, being under twenty years of age, was still under the guardian- 
ship or control of her father, accused Maung Ku, in respect of her 
marriage, as laid downin the Manugye Dhammathat, Chapter VI, 21 
—23, and the Wunnana 133, !34, and reference has been made to the 
case of 2, /. v. Ne U,* where the Special Court of Lower Burma held 
that this rule of Buddhist law was applicable in a prosecution under 
‘section 366, Penal Code. 

The question decided in that-case, however, was merely as to the 
necessity for the guardian’s consent, and the decision has no relevancy 
to the present circumstances. 

The District Magistrate has convicted of kidnapping, but that is 
obviously wrong, as the definition of kidnapping in section 361, Penal 
Code, requires that the age of the female taken away should be under 
16 years, whereas the prosecutrix is 18 years old. 


7 * §. J. L. B,, p. 202 
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According te the Majority Act, 1875, 18 is the age of majority. 
Section 2 of that Act leaves the personal law of everyone unaffected 
in regard to capacity to act inthe matter of marriage, but this is not a 
matter of marriage, though connected with that subject, but a matter 
of personal rights under the Criminal law. The Criminal law treats 
a person above the age of 18 as having attained majority—see 
section 87, Penal Code. But even a minor cannot be forced into a 
marriage against her will. 

The definition of abduction in section 362, Penal Code, makes no 
exception with respect to minors. It merely says: “ Whoever by 
“ force compels, or by any deceitful means induces, any person to go 
“ from apy place, is said to abduct that person.” Here the father used 
the deceitful means, and the other accused supplemented them by the 
employment of force. 

The prosecutrix was entitled to go on living as she was doing in her 
father’s houschold, so long as he permitted her to do so, and she was 
entitled to protection against a forcible or deceitful removal from her 
position. Her father might, of course, have turned her out of his 
house, but he was not at liberty to employ the means he did for the 
purpose of getting her married to the man he had chosen, and she had 
refused as her husband. 

The correctness of the conviction under section 366, Penal Code, 
after altering “ kidnapping ”’ into ‘‘ abduction, ” cannot be questioned. 

The only other point for consideration is the propriety of the sen- 
tence. 

The District Magistrate has admitted the illegality of that portion 
of the sentence imposing imprisonment in defaultof fine as being 
contrary to the limitation ‘imposed by section 33, Code of Criminal 
Procedure. 

The limitation seems to apply to cases tried by a District Magis- 
trate under section 30 

As to the substantive sentence it is doubtless severe, but whether 
it is excessive, that is unnecssarily severe, is another matter. 

The determination of the right measure of punishment is often a 
point of great difficulty. Hard~and-fast rules cannot be laid down, 
but the decision must be left to discretion; and discretion has,to be 
guided by a variety of considerations. 

There is the element of vindictiveness, which cannot be left out of 
sight, notwithstanding what has been said by Platoon the subject. Both 
personal and public sentiment demand that the person who has made 
others suffer unjustly, should himself be made to sufferin return. This 
is quite distinct from the moral side of an act with which properly the 
Courts have nothing to do. Their concern is solely with the nature of 
the act viewed as a crime or breach of the law. The law indicates 
the gravity of the act by the maximum penalty provided for its punish- 
ment and the Courts have to judge whether the act committed falls 
short of the maximum degree of gravity, and, if so, by how much, 
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The principal object of punishment, however, is the prevention of 
offences, and the measure of punishment must, consequently, vary from 
time to time according to the prevalence of a particular form of crime 
and other circumstances. An amount of severity may be very appro- 
priate at one time which would be quite uncalled Jor at another. 

It may generally be taken as asate principle to follow, that punish- 
ments should be made as moderate as is consistent with the object 
aimed at. Punishment in excess is apt to defeat its own object, and 
to produce areaction of popular feeling as experience shows. To 
shut a man up in prison tonger than is reajly necessary is not only 
bad for the man himself, but is a useless piece of cruelty, and econo- 
mically wasteful and’a source of loss to the community. , 

The framers of the draft of the Penal Code contemplated a large 
reduction in the length of imprisonment which they found it necessary 
to recommend at first. They say: “ We entertain a confident hope 
‘* that it will shortly be found practicable greatly to reduce the terms 
of imprisonment which we propose. Where a good system of pri- 
son-discipline exists—where the criminal, without being subject to 
“any cruel severities, is strictly restrained, regularly employed in 
‘labour not of an attractive kind, and deprived of every indulgence 

not necessary to his health—a year’s confinement will generally 
prove as efficacious as confinement for two years in a gaol where 
‘the superintendence is lax, where the work exacted is light, and 
where the convicts find means of cnjoying as many luxuries as if 
they were atliberty. As the intensity of the punishment is increased, 
“its length may safely be diminished. As members of the Com- 
“ mittee which is now employed in investigating the system followed 
‘in the goals of this country, we have had access to information which 
‘‘ enables us to say with confidence that in this department of the ad- 
ministration extensive reforms are greatly needed, and may easily be 
“made. The researches of that Committee wil, we hope enable the 
Law Commission hereafter to prepare such a Code or prison-disci- 
pine as, without shocking the human feelings of the community, 
may yet be a terrorto the most hardened wrong-doers. Whenever 
“such a Code shall come into operation, we conceive that it will be 
‘advisable. greatly to shorten many of the term of imprisonment 
“ which we have proposed.”’ : 

On this subject Bentham says (Principles of the Penal Code Chap- 
ter VJ) :— 

Sixth, economzcal.—That is, punishments should have only that 
“ degree of severity absolutely necessary to answer theirend. All 
“beyond is not only so much superfiuous evil,. but produces a multi- 
“ tude of inconveniences, which intercept the ends of justice.” And 
“again, Chapter ViI1: “ It is cruel to expose even the guilty to useless 
““ sufferings, and such is the consequence of punishments too severe. 
But it is not more cruel still to leave the innocent to suffer ? Such is 
“* the result of punishments too mild to be efficient.” 
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The offence committed in the present instance appears to be of a 
very unusual character. In the course of long experience in this coun- 
try I have never come across a case like it. YTherepetition of such a 
crime seems unlikely, and the infliction of a heavy sentence as an ex- 
ample and deterrent is therefore not necessary apparently. 

Another matter to be taken into consideration isthe views and 
customs of the people. Their notions of parental authority, or what 
has been called domestic power, are no doubt founded on such rules 
as have been referred to above as existing in Buddhist law. The in- 
troduction of a different system of jurisprudence into this country is 
comparatively recent and it cannot be expected that. the principles of 
English law and justice should yet be fully grasped generally. The 
evidence indicates that the difference is just beginning to be recogniz- 
ed. 

Except as regards the prosecutrix herself, whom it was of course 
requisite to beguile, the proceedings of the accused were open enough, 
and their language and conduct go to show that they were acting with 
an impression on their minds that those proceedings were warranted 
by their relative positions and within the legitimate limits of the rights 
and duties attaching to their respective situations. 

It is only reasonable to allow for misconceptions which there has 
not been time to remove. The danger of errors of the sort dealing to 
future breaches of the law must tend to diminish year by year, and 
consequently there can be little need for harshly deterrent measures. 

I have thought it desirable to consider such principles of punish- 
ment at some length in the hope that the discussion may be of use gen- 
erally in dealing with other cases. 

The result of the above consideration seems to be to show that 
the punishment inflicted on the accused is of unnecessary severity. 

The exact apportionment of punishment is by no means easy, but 
after looking at the circumstances on both sides, those that make 
against the accused and those that tell in their favour together, I 
come to the conclusion that, in the interests of justice and all other 
interests that ought to be taken into account, the substantive sentence 
may safely and properly be reduced to one of nine months’ rigorous: 
imprisonment on each of the accused. 

The fines will stand, but the alternative sentence of imprisonment 
in default must be reduced and it will be three months’ rigorous im- 
prisonment accordingly. 

The whole of the fines, 7.e., the sum of two hundred rupees is award- 
ed to the prosecutrix in compensation for the injury suffered, accord- 
ing to the order of the District Magistrate. 
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Before G, D, Burgess, Esq., €.8.1, 
QUEEN-EMPRESS wv. NGA MYAING, 
Penal Code, 374—Unlawful compulsory labour—Section 370—Slavery. 


In this case the accused was convicted under section 374, Penal Code, and sen- 
tenced to three months’ rigorous imprisonment under the following circumstances. 


One Maung Bo and his wife being unable to pay rupees ten on account of 
thathameda, the accused, the thugyi, paid that amount on their behalf, and in con- 
sideration thereof induced Maung Bo’s wife to sign an instrument agreeing that 
her daughter should be pawned for the amount with interest, and in default of 
payment within a month should become the property of the accused. 

The girl was accordingly made over to accused, and when she had temporarily 
left his house he dragged her back and forced her to work, 

Quere.—W hether conviction should not have been under section 370? 


THE District Magistrate has evidently convicted under section 374, 
Indian Penal Code, but in the warrant the section has been altered to 
section 370. A correct revised warrant should now be issued. 

The case displays a singular survival of ancient practices in this 
country, and may be included in the printed reports of this Court on 
account of its curiosity and interest. 

Not long ago a paper was read before the Society of Arts in Lon- 
-don upon the subject of slavery in India, and the discussion which 
followed disclosed an extraordinary ignorance of the facts on the part 
of Indian Officers of the most extended service and the highest posi- 
tion. 

it is a question whether the accused should not have been convict- 
ed under section 370, but he has been sufficiently punished, consider- 
ing all the circumstances, and it is unnecessary to interfere in re- 
vision, 

District Magistrates Fudgment. 


Tuert is little or no doubt about the facts of this case. Accused is thugyi of 
Kaget village, Pinlébu township, and it appears he borrowed and paid Rs. to on 
account tof thathameda due from Maung Bo and Mi Sin Ywe, husband and wife. 
The former went trading to try and obtain the money, but the accused, saying he 
could not wait any longer, called Mi Sin Ywe and her daughter Mi Kaing (aged 
15 or 16) to his house, the ywagaung Maung Balu and a Maung Eik Pyu being 
also present. (The latter is said to be too old to attend.) Hethere wrote a docu- 
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ment on a parabaté (Exhibit A), which he made Mi Sin Ywe sign. This docu-° 


ment says that Mi Kaing isto be pawned to the accused on account of the Rs. 10 
and interest due, and, if the money is not paid in one month, she is to become his 
property. A week or so after Mi Kaing, who was left in the thugyi’s house, where 
she worked, got leave of absence to see her mother, and went and lived in one 
Maung Shan’s house, where sbe had stayed before. In the evening she said that 
she disliked being in the accused’s house and would not return when called. The 
accused went into the house and pulled her (she was crying) back to his, where she- 
had to stay to work till a constable came from Pinlébu station where Maung Shan 
had complained, and called her away. ' 
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There is some doubt asio whether the accused has not doctored Exhibit A. 
He states that he merely employed Mi Kaing as a servant to work off the revenue 
due and paid by him. 

The only point tobe considered was wnether the accused had committed an 
offence under section 370, Indian Penal Code, or section 374 only. As to this I 
am in some doubt, but locking t» thefact that by the document as it now exists 
Mi Kaing was-only “pawned” fora month,1 do not think the accused can be 
said to have asserted an absolute right to restrain ber personal liberty (Queer v. 
Sikuadur Bukbut, N. W., 146) even though the document was understoad to be a 
“ deed of slavery”? by the persons concerned. The whole occurrence certainly 
bears a very close resemblance to the slavery for debt found amongst certain tribes, 
but after some hesitation {| doubt whether the accused, amongst the various offences 
he has committed in this matter, has comrhitted one under section 370, Indian 
Penal Code. 

There is no dowbt that the offence under section 374 is a somewhat agyravated 
one. The accused acted thr «azhout in a hard-hearted manner and grossly abused 
his authority as « thugyi. 

Finding.—Vhe Court finds that Maung My iing, son of Nyun Mu, is guilty of 
the offence specified in the charge, namely, that he has committed the offence of un- 
lawful compulsory labour, and has thereby committed an offence punishable under 
section 374 of the Indian Penal Code, and the Court directs that the said Maung 
Myaing be rigorously imprisoned therefor for three months. 


Translation of Exh bit. 


Wueress Maung Bo of Kaget village, being unable to pay thathameda tax 
for the year 1258, the thugyi has paid the same (for him) on condition that he (the 
said Maung Go) shall repay him the amount within one month, with interest at the 
rate of Re. t per 10 days; the daughter (of Maung Bo) is pawned as security for 
the amount, and taken custody of by the thugyi; and if he (Maung Bo) should 
fail to repay the said amount withi: one month, the thagyi shall have the absolute 


tight of employing her. 
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Before 2, Thirkell White, Esq., €.1.£. 
QUEEN-EMPRESS 7. NGA SHWE MEIK. 


Faking of moveable property by a creditor from debtor's possession without his 
consent amounts to theft. 


The complainant owed the accused Rs. 20, which he refused to pay. The ac- 
cused thereupon seized a buffalo belonging to the complainant and took it away. 
The accused was tried and convicted of theft by the Subdivisional Magistrate, 
but the District Magistrate was doubtful whether the conviction was correct. 
Heid,—that a creditor who takes moveable property of his debtor from the 
debtor’s possession without his consent with the intention of coercing him to pay 
his deut commits theft. 
References :— 
i, L. R., 22, Cal., 669. 
i. L. Ris 22, Cals ror: 
Weir (third edition), p 233. 
I. L. R,, 15, Bom., 344. 
1. L. R., 18, All, 88. 


THE complainant owed the accused Rs. 20 and refused to pay, The 
accused thereupon seized a buffalo belonging to the complainant and 
took it away. The Subdivisional Magistrate convicted the accused of 
theft and sentenced him to pay a small fine, The District Magistrate 
in view of the ruling in Prosonno Cumar Patrav. Udoy Sant* decided 
by the High Court at Calcutta is doubtful whether the conviction is 
correct. 


As regards the case cited by the District Magistrate it 1s sufficient 
to say that it was overruled in the year in which it was delivered by 
the Full Bench ruling in the Queen-Empress v. Srz Churn Chungo.+ 
In that case it was held that a taking under circumstances similar to 
' those in the present case constituted theft. The same view had already 
been taken by the Madras High Court in an anonymous caset{ by the 
Bombay High Court in the Queen-Empress v. Nagappa§ and by the 
High Court at Allahabad in the Queen-Empress v. Agha Muhamad 
Yusuf.|| In view of this consensus of rulings, it is unnecessary for me 
to discuss the matter in detail. There isnow no reasonable doubt that 
a creditor who takes moveable property of his debtor from the debtor's 
possession without his consent with the intention of coercing him to pay 
his debt commits theft. 

The conviction in this case was therefore correct. The sentence was 
appropriate. The papers may be returned with these remarks. 





L L.. R22, Cal., 669. 

I. L, R,, 22, Cal., 1017. 
Weir (third edition), p. 233. 
I. L. R., 15, Bombay, 344. 
LL. R., 18, AIL, 88. 
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Before G. D. Burgess, Esq., C.8.1. 
NGA PO HLAING asp axorper v. QUEEN-EMPRESS, 


Criminal Revision Penal Code, 284—Extortion—Upper Burma: Village Regulation—Requisition for 


No, 386 of tvausport carts and coolies—Arvrangement among villagers to procure exemp- 
1897. tion by contribution of settled quota in money. 
April 


Under the provisions of the Upper Burma Village Regulation villagers are 
bound ta meet requisitions for transport, such as carts and coolies, for public pur- 
poses. To save themselves from sach demands the people sometimes agree to tax 
them:elves by contributing so much a head, or so much in proportion to their rela~ 
tive means, to a fund to be employed in providing the requisite transport by a sys- 
tem of hire. In the present case the villagers «f Gangaw had done this, giving the 
money subscribed to the two accused, one the transport contractor, the other the 
Thugyi or headman, who were in consequence convicted of extortion and sentenced 
under section 284, Indian Penal Code, to suffer twoand fcur menths’ rigorous 
imprisonment respectively with a fine of Rs. 200 each. On appealto the District 
Magistrate the conviction and sentences were upheld and the appeal dismissed on 
the ground that the money had been accepted as a motive for forbearing to enforce 
the orders for compelling villagers to supply transport and supplies to Govern- 
ment officials when required. 


Held,—that there was no extortion involved in the system described above, which 
was a purely voluntary and perfectly legitimate bargain between the villagers and 
the accused, and, no offence having been committed, the conviction and sentences 
were quashed, 


6th. 


Extrast from Fudgment of Subdiuisional Magistrate. 


THE case in question came to light in this manner. 

One Maung Tha Tin was appointed Officiating Thugyi of Gangaw, the old 
Thugyi, second accused, having been dismissed as he was implicated in a gam- 
bling case. On or about the August 1896 Maung Tha Tin petitioned the Sub- 
divisional Officer, Gangaw, that the (Tha Tin) could not get carts and coolies when 
wanted for Government. The reply Tha Tin got from the villagers was that they 
had paid their money and wereexempt. This petition led to an inquiry by the 
Subdivisional Officer. After this inquiry the Subdivisional Officer came to the 
conclusion that the offences of extertion and cheating had. pretty well been estab- 
lished against certain persons, the two accused in this case amongst them. 

* * * Bs Rs 


It isshown that two meetings of the Thugyis and Lugyis took place to arrange 
about the cart and cooly supply for Government needs for the year 1895, or the 
Burmese year 1257. The first meeting took place in June (Nayén) in Maung Po 
Mein’s house (Head Revenue Clerk, Gangaw), At this meeting it was arranged 
that Gangaw was to supply the carts for the year, and the neighbouring vil- 
lages the coolies. ‘This was about all that took place at the first meeting. ‘The 
second meeting took place the next day at the second accused’s house (Thugyi of 
Gangaw) of Lugyis and a few villagers. 1 will take the matter of supplying carts 
first. ‘Whe first witness for the prosecution was not present at this meeting. What 
he knows is from hearsay. Witnesses second, third, fourth, and fifth were present 
and give evidence as to what took place. Witnesses second, third, and fourth state 
that the second accused gave them each a list of 20 houses, and that, if these 
householders did not wish to supply carts, a cart frem each group vf 20 houses, 
they were to pay at the rate of ts, 3 per house in lieu of supplying carts. The 
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fifth witness was very reluctant to speak out. The evidence against the second 
accused is clear enough. ‘The question is, did his demanding money through the 
five Lugyis from the villagers of 100 houses amount to extortion. The Court is of 
opinion that it did. Now when this demand for these five carts was made, no carts 
were wanted. It was an unjust demand made by the second accused, The order 
given by the second accused was that these five carts were to be kept aside so as te 
be in readiness, The second accused contends that the 100 villagers gave the 
money of their own consent in order to be exempt from supplying carts. The of- 
fence of extortion is committed by the wrongful obtaining of a consent. The order 
for these five carts was wrongful, as there was no demand for any carts when 
second accused demanded the carts, 

The definition of extortion is ‘ Whoever intentionally puts any person in fear of 
injury, &c.” Now a wide interpretation of the word “injury” must be borne in 
mind, The word “injury” denotes (section 44, Indian Penal Code) any harm 
whatever illegally caused to any person in body, mind, reputation, or property. 
The court is of opinion that by this demand of the second accused injury to pro- 
perty applies. Five carts with ten bullocks were to be set aside by the villagers 
for Government needs. The owners of these were thus prevented from using 
them, and to an agriculturist this for a year, must mean injury to his property: 
The witnesses for the defence state that five carts were to be set aside for Govern- 
ment work. The people naturally, in order to be relieved from this unjust demand, 
consented to pay money. This consent the second accused wants to construe as 


voluntarily given (s9G00209G6020095) There can be no doubt but that the 


second accused is guilty of extortion. His witnesses in no way clear him. 
*. x ra %* & 
The first accused admits of having received this Rs. 300. With this money he 
states he bought three carts and bullocks for each; that these carts are now his 
own property, that he hires out these carts to Government when wanted, and that 
he takes the cart hire. Now here is a man who enriches himself in two ways. 
First he possesses three carts bought with the villagers’ money and by means of 
lbese carts he again makes money by hiring them out! The Court is of opinion 
that the first accused is just as much guiltv of extortion as the second accused. 
The money with which he (first accused) bought the carts was illegally obtained. 
Fe knew this full well. The carts consequently were bought by unlawful means. 
Wrongful gain by unlawful means of property to which the person gaining is not 
Jegally entitled (section 23, Indian Penal Code). The person who thus gains is 
certainly guilty of some offence. The Court therefore is of opinion that the first 
accused is guilty of extortion. 
% * * % a 
1 

We now come to the cooly portion of the case. 

At the first meeting held in Maung Po Mein’s house it was arranged that the 
neighbouring v Hages were to supply ccolies and at the time the second accused order- 
ed Maung Po Sha, sixth witness for prosecution, to send two coolies daily for a month 
when their turncame. These two coolies were to be sent to‘the second accused’s house 
in order to supply Government wants if wanted. Witness made known on his 
return to his villagers (Shun-hi) of the second accused’s order. The villagers ob- 
jected, whereupon witness with three villagers, witnesses seven, eight, and nine, 
reported to the second accused that the Shunshi villagers could not supply two 
coolies daily as they were busy with their cultivation, &c. The second accused 
‘told witnesses that, if the men would not come, they would have to pay him (second 
accused} Rs, 120 in order to be exempted. Witnesses went back and informed 
the villagers of the second accused's order. The money was collected (Rs. 120) by 
the villagers and paid to the second accused. Second accused admits having 
received this money. He has made no attempt to refute this charge. The first 
accused had no hand in this matter. Again at the same meeting second accused 
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ordered Maung Yé Gyaw of Saingdu, thirteenth witness, to supply two coolies. 
daily for a month at his house when their turn came round. There is no evidence 
to show that either of the accused ordered any money to be collected from this 
village. However, Rs. 30 was raised by the villagers in order to be exempted 
from supplying coolies. This mney (Rs 30) was handed over-to the first accused 
in second accused’s house. He admits receiving this money. Again Maung Tin 
Lén, fifteenth witness, was unable to attend the meeting as he was unwell, but 
the following day he saw the Thugyi of Ywazé, who told witness about supplying 
two coolies daily for a month at second accused’s house. There is no evidence 
to show that either of the accused ordered the villagers (Labo) to pay money in 
order to be exempted. At all events Rs. 14 was collectedin the village and this 
amount given to the second accused. 

This order of the second accused’s that two coolies were to attend at his house 
daily for a month from the neighbouring villages was most unjust, to say the 
least of it. The villagers in order to get out of such an iniquitous demand prefer- 
red or consented to pay money not to supply these coolies. This consent the 
accused wants the Court to believe was given freely. ; 

There is evidence, however, to show that the second accused did actually demand 
the money from the Shunshi villagers ‘The first accused is the second accused’s. 
brother-in-law. They are both ex-Thugyis of Gangaw and consequently have 


still a certain amount of (63020 2) authority. When this offence was committed the 
first accused was the ex-Thugyi and the Second accused the Thugyi of Gangaw. 
The amount of money taken by the first accused, as far as this case is concerned, 
is Rs, 330, the amount received by the second accused Rs. 134. 
* % % *% ¥ 


The fines are heavy, but it must be remembered that a large amount of money 
was collected from various villages. The total amount collected in the two years 
1895 and 1896, as shown in the Gangaw Subdivisional Officer’s preliminary inquiry 
is over Rs. 1,400. 


Extract from Fudgment of District Magistrate. 


Tue first ground of appeal is that the finding is against the weight of evidence 
and wrong in law. 


The facts, however, in this case are perfectly clear and are practically admitted 
by both the accused. ‘There can be no doubt that the second accused, who was 
at the time Thugyi of Gangaw, did order the villagers of Gangaw and adjacent 
villages to have always in readiness at Gangaw five carts and a number Of coolies 
in case they were required by Government officials, and that he thereby induced 
the villagers to pay him largesums of money and that the first accused assisted 
him in making this unlawful demand by offering to supply carts and coolies and 
by accepting a portion of the money paid. 


The question is whether these acts constitute an offence ornot. The appellants’ 
Advocate argues that the demands for carts and coolies was not an unlawful one, 
because the Subdivisional Officer had directed the second accused to have them 
‘ready. In support of this he produces an order of the Subdivisional Officer, Gan- 
gaw. This the Lower Court declined to admit, but as it has some bearing On this 
case it is now admitted, filed, and considered. This order, however, clearly does 
not authorize the Thugyi to keep waiting in readiness any carts or any coolies. 
It merely directs that the villages named in the list should be called on im: turn 
(month by month as the Itst shows) to supply what was required. There is a vast 
difference between this and the order the appellants would wish it to be believed 
the Subdivisional Officer had issued. It would be no hardship for villages combin- 
ing over 100 houses to supply requiréments for a month at a time once in eight 
months (I am taking the list given by the appellants as genuine, though it has not 
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been proved), but it would be 4 hardship for the same villages to keep a number 
of carts and men waiting day after day at Gangaw. It is therefore clear that the 
order issued by the second accused was not only unlawfal, but that it was also one 
calculated to cause injury. [twas the fear ot this injury, that made the people 
pay themoney. There can also be no doubt that the collection was dishonest. The 
fact that three carts with buliocks were purchased does not show that the accused 
-collected the money for the good of the villagers. The carts they consider their 
own property and they retain their earnings. Moreover, it is shown that they did 
not pay villagers for supplies furnished, The transaction can be characterized as 
nothing more nor less than a swindle. The offence of .extortion has, [ think, 
been committed . ; 

But even if there be a doubt about this, it is perfect.y clear that an offence under 
‘section 161, Indian Penal Code, has beén committed by t he second accused, abet- 
ted by the first accused. It was the duty of the thugyi (second accused} under 
the Village Regulat.cn to call on his villagers tor transport and supphes when 
required by Governmci:t officials and to enforce his orders. But he accepted 
money asa motive for krbearing to enforce these orders. There is not, however, 
sufficient réason to alter: he section of the Code under which the accused have been 
convicted. 

% * % * € a 
lam doubtful whether itwould not have been better to have charged the first 
accused only with the abetment of the offence. However, heis nearly related to 
the accused and to the Township Officer and had been formerly Thugyi and his 
influence no doubt helped to induce the clders to make the collections. He was 
clearly acting hand in glove with the second accused in this nefarious transaction, 
% a * ae % 





Orders in Revision. 


[This case and Revision No. 387 ave taken together.] 

THE conviction and sentence in both these cases must be quashed 
as bad in law. 

There is n> evidence of extortion ; on the contrary the evidence 
could hardly be more plain and distinct as to the entire innocence 
of the accused of any offence, and it is somewhat astonishing to see 
any Court coming to a finding of guilty in the teeth of such evidence. 
It is still more surprising to see the finding upheld in appeal by a 
District Magistrate who generally displays a considerable amount of 
good judgment and sound sense. 

The whole matter is extremely simple. The villagers of Gangaw 
and the surrounding hamletls are liable, like the rest of the country 
folk of Upper Burma, to be called upon to meet requisitions for trans- 
port (carts and coolies) for public purposes, with which they are bound 
to comply under the provisions of the Village Regulation. To some 
people such requisitions are inconvenient because they interfere with 
their ordinary vocations, agricultural or commercial, as the case may 
be ; to others they are distasteful, because they are troublesome, or 
derogatory or otherwise contrary to their inclinations. To save them- 
selves from such demands, therefore, the people agree to tax them- 
selves by contributing so much ahead-orso much in proportion to 
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their relative means toa fund to be employed in providing the re- 
quisite transport by a system of hire. This was exactly what was. 
done in the present instance. A bargain was struck between 
the people and the thugyi, the second accused, and the first accused 
as transport contractors. The accused were to see that all Govern- 
ment requisitions were complied with, and that the contributors were 
not bothered for a month, ora year, or whatever period they paid 
enough money to cover. The bargain was an excellent one of its 
kind and thoroughly suited the villagers who made it. Precisely 
the same arrangement was made in Katha when there were heavy 
military operations in Wuntho, and the plan saved every one a world 
of trouble. To call such a system extortion is nothing less than 
ridiculous. Itis argued that the accused kept up or professed to 
keep up an excessive supply of transport, but there is nothing to 
show that this was so. The villagers no doubt had avery shrewd 
idea of how much was wanted, and in the second year of the bargain 
they were on the alert to reduce the rate of subscription. The 
accused perhaps had the advantage in the transaction for the first 
year, but there is no blame to them for being good men of business. 
and better at a bargain than their neighbours. Even if they over- 
reached those dealing with them, a thing not unknown in the course 
of trade it is believed, their fault would be a moral and not a criminal 
one. 

Proceedings in both cases quashed accordingly. 

Both accused must be released and have the fines imposed, if 
paid, refunded to them. 
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Bef:re G. W. Shaw, Esq. ee oe aia 
NGA HMU v. KING-EMPEROR. gor. 
Mr. C. G. S. Pillay—for applicant, —" 
Criminal breach of trust—What constitutes—Essential point—Proof of misappro- nh 


priation or conversion necessary for conviction. 


‘The accused, who was a village headman, received Rs, 31 odd from the Irriga- 
tion Engineer to-pay to his villagers who had been working on some canal repairs, 

The accused did not pay the money till seme four months later, by 
which time some of the persons entitled to share init had petitioned to the Sub- 
divisional Magistrate. For this the accused was convicted by the Subdivisional 
Magistrate under section 406, Indian Penal Code, and sentenced to three months’ 
rigorous imprisonment and fine of Rs, 30 or one month’s further rigorous imprison- 
ment. The accused never disputed his liability and there was no evidence that he 
used the money in any other way. According tosome of the witnesses, accused 
had sent for the people to come to be paid but refused 10 pay those who came he- 


cause everybody had not come. 

Held—that to make out a case of criminal breach of trust, it is not sufficient. to 
show that the money has been retained. It must also be shown that the accused 
disposed of it in some way other than that in which he was bound to apply it, 


and that he did so dishonestly. 

Held also—that the mere fact that accused did not at once apply the money to 
the purpose for which it was intended did not amount to criminal breach of trust. 

There must be some dishonest use of money to constitute the offence. 

1 AM of opinion that the conviction in this case cannot be sustained. 
The accused, who is a village headman, received Rs. 31 odd from the 
Irrigation Engineer to pay to his villagers who had been working on 
some canal repairs. ‘Lhe accused did not pay the money till some 
four months later, by which time some of the persons entitled to share 
in it had petitioned to the Subdivisional Officer, 

For this he has been convicted by the Subdivisional Magistrate 
under section 406, Indian Penal Code, and sentenced to three months’ 
rigorous imprisonment and a fine of Rs. 30 or one month’s further 
rigorous imprisonment. 

The accused never disputed his liability and there was no evidence 
that he used the money in any other way. According to some of the 
witnesses for the prosecution, accused has sent for the people to come 
to be paid- but refused to pay those who came because everybody 
had not come. Unly a small number of those concerned took the 
trouble to go to the headman when they were called. The Sub- 
divisional Magistrate thinks it unlikely that men would refuse to take 
Government wages. But Burmans are not at all eager to go out of 
their way to get small sums of Re. 1 or Rs. 2 even from Government. 

I think it is not improbable that many did not go when they were 
sent for. 

{t may be that the accused had not a good excuse for not paying 
those who went, but he had been instructed to “in public” so as 
to have witnesses and it is quite possible that he understuod this to 
mean that all the recipients should be present together. 


ca Huu 
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But the essential point of the case is that there is no proof of mis- 
appropriation or conversion. 

It has been repeatedly held by the Indian High Courts that to make 
out a case of criminal breach of trust it is not sufficient to show that 
money has been retained. It must also be shown that the accused 
disposed of it in some way other than that in which he was bound to 
apply it and that he did so dishonestly. The mere fact that accused 
did not at once apply the money to the purpose for which it was in- 
tended does not amount to criminal breach of trust. There must be 
some dishonest use of money to constitute the offence. 

The Subdivisional Magistrate has assumed that because accused’s . 
father died during the time he had the money here in question in his 
hands, and he gave him a fine funeral, therefore he probably used this 
money towards the Rs. 230, which the funeral must have cost. This 
assumption is unwarranted and dues not amount to proof of misappro- 
priation or conversion. 

I set aside the conviction and sentence and direct that the accused 
so far as this case is concerned be set at liberty. _ 
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Before G. W. Shaw, Esq. 
KING-EMPEROR v. NGA THA ZAN., 


Mischief~Essence of the offeace of—Wrengful loss or damage—Procedure— 
Ervors committed 112, 

The accused, a boy of twelve years of age, who had an ulcer on his foot, saw a 
buffalo on the road and got on its back and rode it till the,road improved and he 
was rested, when he let it go, thinking it would find its way home. ‘The Magistrate 
rightly enough held that there was no dishonest intention but fell into the error that 
the boy had committed mischief. He convicted the accused under section 426, 
Indian Penal Code, and sentenced him to pay a fine of Rs. 25, or in default one 
month’s rigorous imprisonment. The Magistrate also ordered the re-payment to 
Government out of the fine witnessess’ expenses already borne by Government and 
also ordered the accused to pay besides the fine “all the expenses which com- 
plainant had been put to.” 

Held—that the essence of the offence of mischief is that the property must be 
destroyed or have some change caused in it, or its situation which “ destroys or 
diminishes its value or utility or affects it injuriously.” It could not be held in the 
present case that the utility of the buffalo was destroyed or even diminished or that 
it was affected injuriously. 

Held also—that there was no authority for repaying to Government cat of a fine 
~witnesses’ expenses already borne by Government. 


Also-~that if compensation was te be awarded to the compiainant the Magistrate 
should have stated explicitly under what section of the Code the award was made 
and for what purpose, 

Al y—that the order that the accused was to pay besides the fine “all the ex- 
‘penses which complainant has been put to” was illegal. Section 31 of the Court 
t‘ces Act only provides for the payment of certain particular stamp and process 
fees and there is no authority for ordering any of a complainant’s expenses to be 
paid in addition to the fine. ; 

Pointed out—that the imprisonment awarded in default of payment of fine was 
illegal and in contravention uf section 65, Indian Penal Code. 

THE conviction was altogether bad and if it had not been, the 
Magistrate would have exercised an unwise discretion in refusing to pro- 
‘ceed under section 562. 

The accused was a boy of twelve years of age. He had an ulcer on 
his {cot and seeing a buffalo on the road, as he says, got on its back and 
rode it till the road improved and he was rested, when he let it go, 
thinking it would find its way bome. The police were foolish enough 
to treat this as a case of thefc and to arrest this poor child and keep 
him in custody and send him for trial for theft. 

The Magistrate rightly enough held that there was no dishonest 
intention, but he went on to fall into the error that the boy had com- 
mitted mischief The buffalo had been tethered, but there is no- 
thing to show that it was not loose when the boy saw it and took it 
along. Wrongful loss means loss caused by unlawful means, see the 
definition. Here there was no unlawful means. But the sectiog says 
‘wrongful loss or damage,’ so that this is of no consequence. -The 
essence of the offence of mischief is that the property must be des. 
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troyed or have some change caused init or its situation which “ des- 
troys or diminishes its value or utility, or affects it injuriously.” 

Here the value of the buffalo was unimpaired and it cannot be held 
that its utility was destroyed or even diminished, or that it was affected 
injuriously, because it did not find its way home and was not recovered’ 
for three days. - 

The loss of three days’ work, the inconvenience, &c., which the 
Magistrate refers to may, if they were appreciably felt, be a good 
ground for claiming damage by civil suit. 

But it is clear that no criminal offence was committed. The con- 
viction and sentence are set aside. The fine will be refunded. 

The Magistrate’s order was bad in several ways besides. 
There is no authority for repaying to Government out of a fine wit- 
nesses’ expenses already borne by Government. 

However this amounted to reducing tee compensation awarded to 
complainant to Rs. 14-8-o0 apparently. If compensation was to be 
awarded to complainant, the Magistrate should have stated explicitly 
under what section the award was made, and for what purpose. 

The order that the accused was to pay, besides the fine, “all the 
expenses which complainant has been put to” was illegal. Section 
31, Court Fees Act, only provides for the payment of certain particular 
stamp and process fees; and there is no other authority for ordering 
any of a complainant's expenses to be paid in addition to the fine. 

Finally, the imprisonment awarded in default of payment of fine. was 
illegal and in contravention of section 65, Indian Penal Code. 
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Before G. D. Burgess, Esq.,€.8.i. Criminal Revistor 
No, 3a 
MAUNG SEIN anp anotuge ve MAUNG HMO anp two oruers. of toe, 
{For the first part of this judgment, see page 103.] Sarcts 
Penal Code 430—Mischief by causing diminution of supply of water for agricul agth, 


tural purposes, 


To bring an act under section 430, Penal Code, it must be shown to cause, or 
be likely to cause, a diminution of the supply of water for agricultural purposes. 

Here there was nothing of the kind. {t was simply a question between the par- 
ties as to their respective rights to the use of water and the matter was distinctly of 
a civil character. 

* *% % Me 

in the second place there is no call for interference. To bring an 
act under section 430, Penal Code, it must cause, or be likely to cause, 
“a diminution of the supply of water for agricultural purposes,” and 
here there was nothing of the kind. It was simply a question between 
the parties as to their respective rights to the use of water. The 
provisions of section 430, Penal Code, are apt to be very much abused, 
and such abuse must be discouraged. If people want to settle their 
civil rights, they must go to the proper tribunals. Even if an offence 
could be made out technically, the true matter is distinctly of a civil 
and not of a criminal character. 

Accordingly I refuse to admit the case to revision. 

Application rejected. 
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Criminal Revision Before G. W. Shaw, Esq. 
No. 533 of 
Igor. KING-EMPEROR vw. DHERAMAL. 
a Mr. #. M. Litter, Government Prosecutor-~for the Crown. 


Insuli-- Trespass~—Criminal-— What anounts to. 


The accused was convicted under section 509, Indian Penal Code, and sentenced 
to pay a fine of Rs. r5 for causing the roof of a house belonging to him which com- 
plainant occupied as his tenant, to be removed while complainant’s wife, a parda- 
nashin woman, was in it without giving any notice beforehand, thereby causing 
her to be exposed to public view. 


The Magistrate assumed that accused in doing what he did had the intention of 
insulting her modesty and in fact intruded upon her privacy. There was nothing 
on the record to show that the accused intended to insult the woman’s modesty. 


Held—that the removal of the roof in the circumstances amounted to criminal 
trespass under section 441, Indian Penal Code, as it was clear that accused intend- 
ed to annoy the complainant and house-trespass (section 448, Indian Penal Code) 
was thus established. 


ACCUSED was-convicted under section 509,:IJndian Penal Code, and 
fined Rs. 15 or in default seven days’ rigorous imprisonment. The im- 
‘prisonment ought to have been simple. The fine was paid. 

What the accused did was to cause the roof of a house belonging to 
him, which complainant occupied as his tenant, to be removed, while 
complainant’s wife, a pavdanasiin woman, was in it, and without 
giving any notice beforehand. The woman had to leave the house to 
be out of the way of the fragment of the roof falling in upon her, and 
was thus exposed to public view. 

The Subdivisional Magistrate assumed that accused in doing what 
he did had the intention of insulting her modesty and in fact intruded 
upon her privacy. : 

It may be conceded that accused, if he did not himself intrude with- 
in the meaning of section 509, abetted the intrusion of the persons 
whom he employed to remove the roof. 

But there is nothing on the record to show that accused intended to 
insult the woman’s modesty. He states that he did not know she was 
a pardanashin, and that his intention was to force complainant to 
leave the house, He had sent a notice to complainant the day before 
by post requiring him to quit within five days and this was delivered 
after the removal of the roof. 

The learned Government Prosecutor is unable to support the con- 
viction under section 509 in view of the fact that the particular inten- 
tion necessary to constitute the offence punishable by that section is 
not proved. 

‘The removal of the roof in the circumstances amounted to criminal 
trespass under section 441, as it is clear that accused intended to annoy 
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the complainant, and house-trespass (section 448, Indian Penal Code} ,.. 
was thus established. eeidaier” “alee 
But the complainant wished to compound and this being sothe  -USssastat. 
accused ought to have been acquitted. 
1 set aside the conviction and sentence under section 502, Indiax 
Penal Code, and direct that accused be acquitted of the offence punisk- 
able under section 448 and that the fine paid be refunded. 
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Befove G. W. Shaw, Esq. 


CHINKWANA, KHINTHAMA, CHINKHANNA, TWA SHA vw. KING- 
EMPEROR. 


Mr. W. Calogyeedy-—for applicants. | Mr. H M. Litter, Government 
Prosecutor--for the Crown. 


Criminal trespass with intention of committing an offence—Not necessary that the 
offence should be directed against the person tn possession. 


The applicants pursued the complainant into the house of one Shwe Kyi with the 
intention of causing hurt to him and did commit an offence falling under section 
323, Indian Penal Code, by voluntarily causing hurtto complainant. The ac- 
cused were convicted under section 452, Indian Penal Code. ‘The ground for the 


. present application was the contention that the complainant was not the person in 


possession and that no complaint was made by the person in possession and conse- 
quently there could be no conviction for house-trepass. : 

AHeld—that as regards the first portion of section 441, indian Penal Code, deal- 
ing with the intention to commit an offence, it does not appear to be necessary Lhat. 
the offence should be directed against the person in possession. - 

It is sufficient that the property entered upon should be in the possession of 
another, For these reasons the conviction under section 452, Indian Penal Code, 
was good. 

Refeyences :— 

LL.R., 22 Cal., page 123, 
LL.R., 2 AllL, page 465, 

LL.R., 19 Mad., page 240. 
i,L.R., 21 Bom., page 536. 

Tus only question is whether the conviction under section 452, In- 
dian Penal Code, is legal. 

The applicants pursued the complainant into the house of one Shwe 
Kyi with the intention of causing burt to him and did commit an of- 
fence falling under section 323, Indian Penal Code, by voluntarily 
causing hurt to complainant. 

The ground for the present application.is the contention that the 
complainant was not the person in possession and that no complaint 
was made by the person in possession and consequently there could 
be no conviction for house-trespass. 


The cases of Chand: Pershad vy. Evans,* Gobind Présad and 
another,t Queen-Empress v. Rayapadachi,t are relied on. And 
it is urged that Queen-Empress v. Kesnavlal Fekvishna and others,§ 
is distinguishable. ; 

The words of section (441) are :—‘ Whoever enters into or upon 
“ property in tre possession of another with intent to commit an offence, 
‘Coy to intimidate, insult, or annoy any person in possession of such 
“ property, &c.” . 

- Here the intention was to commit an offence and rulings which re- 
fer to cases of intimidation, insult, or annoyance may be disregarded. 








*1L.R., 22 Cal., page 123. + LL.R.,19 Mad., page 240. 
+ LL.R., 2 All, page 465. §LL.R., 21 Bom., paze 536. 
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In the Calcutta case it was held that the prosecution must show the 
premises to be in the possession of a complainant who could com- 
pound the offence. 

‘the learned Judges who decided the Bombay case seem to me to 
have laid down the law correctly. They remarked that it was a 
general rule of law that any body can complain of a criminal offence 
subject to specified exceptions and referred to Chapter XV ofthe 
Criminal Procedure Code, where it is laid down under what circum- 
stances a Magistrate can take cognizance of an offence znd exceptions 
to the general rule are enumerated. 

{ note that the offence punishable by section 452, Indian Penal Code, 
is both cognizable and non-compoundable. It can be entertained by 
a competent Magistrate under section 190 (1) (a) (4) or (¢), Criminal 
Procedure Code. As regards the first part of section 441, Indian Penal 
Code, dealing with the intention to commit an offence, it does not 
appear to be necessary that the offence should be directed against 
the person in possession. It is sufficient that the property entered 
upon should be in the possession of another. For these rea- 
sons! am of opinion that the conviction was good and dismiss the 
application. 
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Refore H. Thirkell White, Esg., €.1.£, 
QUEEN-EMPRESS vw. NGA TUN BYE. 
House-tr espass—what constitutes--punishable with whipping ouly when commit- 
ted tn order to commit an offence punishable with whipping. 


The accused, a youth of 20, came by appointment to visit a girl of 19 at night. 
His presence was discovered by the girl’s mother and he was sentenced to whipping 
under section 456, Indian Penal Code. 

Heid—that under the circumstances there was no house-lrespass. 

Pointed out,—that whipping can be inflicted under section 2, sub-section (9), and 
sub-section (10} of the Whipping Act only when the house-trespass or house-break- 
ing is in order to the committing of an offence punishable with whipping.under 
that section. 

THE Magistrate has written an inordinately long judgment. The 
case was a very simple one and might have been disposed of in half a 
page. The accused's proceedings were doubtless improper; but not 
unusual, It is clear that he had no intention of committing any offence 
nor had he any intent to insult, intimidate, or annoy any one. His 
intent was to keep an assignation with his sweetheart. I am unable 
to see that he committed house- -trespass. All the sections about house- 
trespass and house-breaking must be referred back. to the definitio 
of criminal trespass in section 441, Indian PenalCode. If there is no 
criminal trespass there can be neither house-trespass nor house-break- 
ing. I do not believe that the accused took a-da with him. The ex- 
planation of this incident given by the accused and Ma Shwe Yin is 
probably true. But in any case it is not suggested that the accused 


"intended or attempted to do any harm. And as he did not commit 


house-trespass or house-breaking he was not liable to conviction mere- 
ly because he had a da in his hand when he was caught. 

Even if the accused was rightly convicted under section 456, Indian 
Penal Code, the sentence of whipping was illegal. Whipping can be 
inflicted under section 2, sub-section (g), and “sub-section (10) of the 
Whipping Act only when the house-trespass or house-breaking is in 
order to the committing of an offence punishable with whipping. under 
that section, There is no suggestion that the accused intended to 
commit any such offence. It would have been otherwise if the ac- 
cused had been convicted under section 458, Indian’ Penal Code. But 
in that case the Magistrate would not have had jurisdiction. The 
accused, though young, was not a juvenile offender within the meeting, 
of section 5 of the Whippiog Act. 

Even if it had been legal the sentence would have been inap- 
propriate. Imprisonment for one Gay would have met the require- 
ments of justice. 

But as I have said the conviction was altogether wrong. It is re- 
versed. I regret that.l am unable to stop the execution of the sen- 
tence, 


GFR 
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Before H. Thirkell White, Esq., C.1.8. 
QUEEN-EMPRESS +. NGA TUN THA. 
Lurking house-trespass by night, Act constituting-~ 


The accused, a youth of 16, entered the complainant’s house at night without 
invitation and committed acts which primd facze constituted an assault punishable 
under section 354, Indian Penal Code, on the complainant’s daughther, a girl of 13. 


ffeld,— that in the absence of ‘anything to show that the accused entered the 
house by appointment and that his acts did not amount to an assault but were 
done with the girl’s consent, he must be held liable to conviction for lurking house- 
trespass by night. 

Pointed out,—that as the offence imtended to be and actually committed was 
punishable with imprisonment, the conviction should have been under section 457, 
Indian Penal Code.: 

« Reference :—1, U.B.R,, 18971901, Penal Code, page 354. 

This case is distinguishable from that of Zusa Bye.* In this case 
the accused entered the complainant’s house apparently without 
invitation and, if the evidence is'to be believed, committed an assault 
punishable under section 354, Indian Penal Code, on the complainant’s 
daughter, a young girl of 13 years of age. In the absence of anything 
to show that the accused entered the house by appointment and that 
his acts did not amount to an assault but were done with the girl’s 
consent, | think he must be held liable to conviction for lurking house- 
trespass by night. As the offence intended to be and actually com- 
mitted was punishable with imprisonment, the conviction should have 
been under section 457, Indian Penal Code. 

The accused was young. If he wasa juvenile offender within the 
meaning of section 5 of the Whipping Act, I think that whipping 
would have been an appropriate punishment. It was unfortunate 
that he should be consigned to jail for six months. But unless the 
accused was a juvenile offender, the Magistrate had no option but to 
award imprisonment, , 

I think, however, that in consideration of the accused’s age a some- 
what lighter sentence might have been passed. 

I reduce the sentence to one of imprisonment for the term which 
the accused Tun Tha has already undergone. 





* Page 354. 
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Criminal Revision Before H. Adamson, Esq. 
a hd QUEEN-EMPRESS v. NGA AUNG BA. 
Seok Penal Code, 463—Vorgery, what constitutes—Acting dishouestly or fraudulently. 


Held—that a beat constable who writes in his note-book the signature of a head 
man whose village he has not visited has not thereby committed the offence of 
forgery as defined in section 463, Indian Penal Céde. 

References :— 

I. L. R., 6_All., 42. 
1, U. B. R., 1892—96, page 279. 


The accused, who is a beat constable, was prosecuted at the instance 
of the District Superintendent of Police on charges under section 
29, Police Act, and 465, Indian Penal Code. Asa beat constable it 
was his duty to visit the villages in his beat and to take in his note- 
book the signature of the headman on each occasion of visiting a vil- 
lage. The charge is that he wrote in his note-book the signature of 
certain headmen whose villages he had not visited. ‘The facts are 
admitted. The accused was convicted by the Subdivisional Magistrate 
Pak6kku, under section 465, Indian Penal Code, and sentenced to a 

+ fine of Rs. 25, or in default rigorous imprisonment for one month. 

The case was reported by the District Magistrate for revision on 
the grounds that an offence under section 465, Indian Penal Code, is 
not triable by a First-class Magistrate, and that the punishment was 
inadequate for so serious a case as forgery. ; 

Jt was pointed out to the District Magistrate that, under the new 
Criminal Procedure Code, the offence is triable by a First-class Magis- 
trate, and he was asked to report his reasons for holding that the facts 
alleged amounted to forgery as defined in section 463, Indian Penal 
Code. The District Magistrate’s report is as follows :— 


“I think the act may be heid to be forgery. A person is said to make a false 
document who dishonestly or fraudulently signs a document with the intention of 
causing it to be believed that such document was signed by some person by whom 
he knows that it was not signed. The word‘ fraudulently’ is not defined in the 
Code, and I have never been able to understand its meaning, but the word ‘ dis- 
honestly’ is defined in section 24. [f wrongful gain or wrongful loss is caused to 
anyone, the act is done Sarge In this case accused was paid to perform cers 
tain duties, which included his walking to certain distant, villages, He did not go 
to those villages, but signed the thugyi’s name in order to make it appear that he 
did. He thereby caused wrongful loss to the. public and wrongful gain to himselt 
as he certainly would not’ have been allowed to_draw his pay if he had admitted 
that he had not been tothe villages. He therefore made afalse document and 
I have already shown that by doing so he caused injury to the public, and it must 
be inferred that he intended to cause such injury, But whoever makes a false 
document with intent to cause injury to the public commits forgery. The accused 
therefore committed forgery. 


1901. | UPPER BURMA RULINGS. 357 








Penal Code—463. 








“ Even if it is held that the act did not cause wrongful gain or loss to anyone 
there is still the word ‘ fraudulently” which must have a different meaning trom 
‘ dishonestly.” [n common parlance the two words mean much the same, The 
meanings cannot be altogether different ; therefore one must be either wider or 
narrower than the other, or they must cover the same ground. But if the meaning 

*is narrower the word * dishonestly? must include the word ‘ fraudulently.’ But 
that could net have been intended, for in that case the word ‘fraudulently ? 
would be superfluous and unmeaning. It would also be superfluous and unmean- 
ing if it covered thesame groundas the word ‘ dishonestly.’ Therefore it must 
cover wider ground, that is to say, acts may be fraudulent though they may not 
be dishonest according to the definition. ‘[herefore it is not necessary, in order to 
prove that an act is fraudulent, to prove that wrongful gain or wrongful loss was 
caused ; the word may have that meaning in some cases, but not necessarily. 
But the only meaning that | can attach to the word fraudulent as commonly used 
without implying that wrongful gain or loss is caused, is‘ deceitful.” ‘This would 
appear, therefore, to be the meaning of ‘traudulent’ as used in this section. 
‘Then the act was done fraudulently, for it was certainly done with intent to de- 
ceiye. Even without making the meaning sowide asthat,the act was fraudulent 
in the ordinary serise of the word; the word ‘ fraudulently ’is not defined in the 
Code but is demonstrably intended to have a wider meaning than‘ dishonestly’ 
and the act should therefore be held to be fraudulent within the meaning of the 
section.” 

Forgery consists in making a false document under certain circum- 
stances, and making a false document implies that it is made dishon- 
estly or fraudulently, Whoever does anything with the intention ef 
causing wrongful gain te one person or wrongful loss to another per- 
son is said todo that thing dishonestly. Wrongful gain is gain by 
unlawful means of property to which the person gaining it is not legal- 
ly entitled, and wrongful loss is the loss by unlawful means of pro- 
perty to which the person losing it is legally entitled The District 
Magistrate has argued that the accused caused wrongful gain to him- 
selfas he would not have been allowed to draw his pay had it been 
known that he had not visited the villages concerned. Such a conge- 
quence is too remote to come under the definition. But it by no 
means follows that this consequence would have occurred, The ac- 
cused might have been punished in some other way, ¢.g., being sub- 

‘jected to fatigue duty, had it been known that he negected to visit 
the villages. in such case the accused would not even as the re- 
motest consequence have caused wrongful gain to himself. It is 
therefore quite clear that the element of dishonestly making the false 
document is wanting. It has next to be considered whether he 
fraudulently made the document. A person is said to doa thing 
fraudulently if he does that thing with intent to defraud and not 
otherwise. To defraud in its ordinary meaningis to deprive ofa 
tight by deception or to withhold a right by deception. The meaning 
of the term has been discussed in Lim Hoe v. Queen Empress * in 
which it was determined that to constitute fraud there must be some 
right against which it is directed or something which can be injured. 
Fraud is more than mere deception, which was the only element in the 
present case, It would therefore appear that the act done by accused 








* 1, U. B. R., 1892—96, page 279. 
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was not done either dishonestly or fraudulently and that it does not 
amount to forgery. 

Nor would section 167, Indian Penal Code, “Framing an incorrect 
document intending to“ cause injury to any person,’ apply as there 
was no intention to cause injury. Nor would section 218, Indian ~ 
Penal Code, “ Framing an incorrect record or writing with intent to 
save any person from legal punishment,” apply, because ‘“ any per- 
son ” means some person other than the public servant himself.. 
Queen Empress v. Gaurt Shunker.* 

The facts, however, undoubtedly amount to an offence under section 
29, Act V of 1861. As accused in addition to the punishment inflict- 
ed has been dismissed from the Police Force, it is unnecessary to en- 
hance the punishment. The conviction is altered to one under section 
29, Police Act, and the. punishment (in order to make it legal under 
that section) is altered toa fine of Rs, 25, or in default rigorous im— 
ptisonment for three weeks. 





* TLR, 6 All, 42. 
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Before H. Thirkell White, Esq., C. I. £. Petinlaal Wevlelon 
NGA duwe WAING axp two orHrrs v. QUEEN-EMPRESS. Foie 
Penal Code, 503—~Criminal intimidation—Injury. gra. 





The Magistrate found that threats of violence were used by the accused with the 
intention of causing alarm tothe complainant, 

Held,—that to constitute the offence of criminal intimidation the harm threatened 
must be illegal. 

THE gist of the offence of criminal intimidation is that the accused 
threatens another with “ injury.’ This must be constrned with refer- 
ence to the definition in section 44, Indian Penal Code, where “ in- 
jury ” is defined as harm illegally caused. If a man finds a thief in his 
house and threatens to cause him such harm as he is entitled to cause 
in the exercise of the right of private defence, he may do so with the 
intent to cause alaram to the thief ; but he is not guilty of criminal inti- 
midation as the harm is such as may legally be caused and is not there- 
fore “ injury ’’ as defined in the Indian Penal Code. Ifit were other- 
wise, the absurd result would follow that, in causing harm to a thief in 
exercise of the right of private defence, no offence would be commit- 
ted; while, in threatening to cause that harm, the offence of criminal 
intimidation would be committed. 

In the present case, the Magistrate has found that threats of violence 
were used by the accused with the intention of causing alarm to the 
complainant. ut this is not sufficient. It is necessary to hold that the 
violence threatened was illegal. If theaccused were in peaceable pos- 
sessign or occupation of the field where the alleged offence was commit- 
ted, and if they merely threatened to resist criminal trespass, which the 
complainant was, or seemed to be, about to commit, they would not 
be guilty of criminal intimidation, provided that they threatened no more 
harm than they might legally inflict in the exercise of the right of pri-, 
vate defence. he accused were in possession, and there is nothing 
‘to show that their possession was unlawful or that the complainant had 
the right to dispossess them. ‘Lhe only question is, therefore, whether 
the accused threatened more harm than they were legally entitled to 
cause. It is in evidence that the three accused did threaten to kill or 
beat to death the complainant. The Magistrate apparently believes 
these words to have been used, but thinks that they exaggerated the 
intention of the accused. This may very likely be the case. But it is 
not a good defence to a charge of criminal intimidation that the accused 
‘said more than he meant It hink it is clear that the accused did threat- 
en to cause more harm than they were entitled to cause under section 
104, Indian Penal Code, even on the assumption that they had a right 
-of private defence. ° 

‘Lhey were armed and in a position to carry out their threats. The 
-offence of criminal intimidation seems therefore to have been committed. 
The sentences passed by the Magistrate are not excessive. I see no/ 
‘reason to interfere. 


Criminal Reviston 
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Before G. D. Burgess, Esqg., CS.1. 
QUEEN-EMPRESS #. MI MYE MI. 


Penal Code, 504—~Insult intended to provoke a breach of the peace, Essence of 
offence consists in the effect which zt ts likely to produce upon the person to 
whom the provocation ts addressed, not upon any other person who may come 
to know zt. ; 


The accused in thiscase, the wife of a police constable, was convicted under 
section 504, Penal Code, and senténced toa fine of Rs: 7 itor having in the course. 
ofa quarrel with the complainant’s daughter reterred to the complainant, who 
was not present, as “ white-headed Nga Win,” 

Held —that the conviction was bad, no offence having been committed under the 
section so far as complainaut was concerned, 

Proceedings quashed, 

References.—Mayne’s Criminal Law of India, section 678; 1 U. B. K., 1892 —96,. 
page 290. 

IN this case the accused and the compla‘nant’s daughter had one 
of those wordy brawls in which Burmese women display so much 
command of irritating language and such astonishing ingenuity in the 
invention of nettling expressions. In the exercise of her talents in 
this direction, accused spoke of the father of her antagonist as ‘ Nga’ 
instead of ‘ U’ Win, and as a “ gray-head " or “white-head.” 

The father, U Win, deemed the reference to his reverend gray hairs 
irreverent, and laid a complaint before the Magistrate, who pro- 
nounced the following decision in the matter : ; ; 

“ Witnesses Mi Zin, Mi Kin, Mi Pwa Hmiand Mi T6k depose to hearing Mi 
Myé Mi insult U Win, by uttering aloud these words :‘ white-headed Nga Win, 
white-headed Mt Ok’ in a row with Mi Pwa Hmion the 21st March 1897 at 
at about 4 #.m. Complainant U Win heard these insulting words, but 
kept quiet then and brought a charge against Mi Myé Mi. 

““ Mi Myé Mi states she did not insult U Win with the said words, She saysshe 

‘only asked Mi Pwa Hmi;,‘ Did Maung Win and Mi Ok send you here’ whea 
she was accused by the former of being the notoriously abustve woman. Wer wit- 
ness Maung Kyan for defence dep*ses to hearing’the utterance of wihite-/tead once 
ot twice by the accused. In this country among Burmans the use of oal&siqa 
(white-head) to an old, respectable person by the young, is an insult intended to- 
provoke a breach of peace. 
_ © It is no doubt an insulting language. In_ this case the complainant is an old, 
Yespéctable resident of ---~--- ;60 years old. He is respected by most people 
here, and commonly addressed as U Win. The accused is 34 years old anda 
wife of a police-constable. She appears an irritable and abusive woman. A few 
days ago she was fined Rs. 10 under section 504, Indian Penal Code, fo. insulting 
aman who is a Government itinerant teacher. 

“ There is nothing to justify her use of ol&s{on (white-head) to U Win. in this 
case, Her row with Mi Pwa Hmi should have been confined to Mi Pwa Hmi only. 
From the statements of witnésses in this case she appears to be the'mdst rowdy 
womarg in I will now warn-her with a fine of Rs. fe? 


It appears that, althoughi. the complainant overheard what passed» 
he was not actually present’ at the squabble. ‘his being so, the 
aécused ought not to have: been convicted undersection §04 of the: 
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Penal Code. Mr. Mayne in his work on the Criminal Law of India Quasn-Emeress 
seems to state the law correctly thus: ‘ The essence of this offence Ve 
consists in the effect which it is likely to produce upon the person to NG Mee 
whom the provocation is addressed, not upon any other person who 
may be present or who may come to know it.” 
Of course, it may be a question of fact when there are several per- 
sons present to which of them the provocation is really addressed, but 
in this instance no such question arose. 
The proper application of the provisions of section 504 has been 
pointed out in the judgment reported in Queen-Empress v. Mi Te.* 
Ifthe accused had been guilty, a fine of Rs. 7 on a poor woman in 
her position would still have been an excessive penalty for so trivial 
a transgression. No doubt there is the ancient case of the little 
children who were cursed, and torn by bears, for saying to the prophet 
“ Go up, thou bald head,” but it cannot be made a modern precedent. 
The conviction and sentence are quashed, 








* 1, U. B. R., 1892—96, page 290. 
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Penal Code. 


SECTION 59. See also page 144. 


Section 65, See also pages 220, 221, and 347. 
Szction 66. See also page 363. 

Secrtan 75. See also page 388. 

Szecrion 108 See also page 184. 

Seerion 114. Seealso page 3:8. 
Sscrions 174, 225B. See also page 61. 
Sections 182, 211. See also page 156, 
SECTIONS 182, 211,193 See also page sg. 
SECTIONS 193, 409. Seve also page 31. 
SEcTIUN 325. See also page 96. 

SecTions 254, webs 51. See also agenda, 
Sucrion 406. See also page 138. 

S8CTIONS 453, 456. See also page 139. 


Secrion 504. See also page 67. 
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Refore H. Thtrkell Whéte, Esq., C.1.2. 
QUEEN-EMPRESS w. NGA IN, 
Mr. A. &. Litter, Government Prosecutor—for the Crown, 


Police Act 34,—/ mprisonment tmposed under section 34 of the Police Act must 
be simple. 


The question which arises in this case is whether a sentence of rigorous imprison- 
ment can be imposed either substantively or in default of payment of fine under 
section 34 of Police Act, 1861. ; 


Held—that imprisonment imposed substantively under section 34 of the Police 
Act must be simple. It follows under section 66 of the Penal Code that imprisone 
ment in default ot paymant of fine under the same section must also be simple. 

References— 
General Clauses Act, 1868. 


1897. 
Upper Burma Circular No. 6 of 1893. 
No, 108 of 1895. 


THE question which arises in this case is whether a sentence of 
rigorous imprisonment can be imposed cithcr substantively or in de- 
fault of payment of a fineunder section 34 of the Police Act, 1861, 
In Circular No, 6 of 1893, paragraph 22, it was laid down that a “sen- 
“ tence of imprisonment for an offence punishable under section 34 of 
“the Police Act must be simple as the General Clauses Act, 1868, 
section 1, clause 18, is not applicable to Genéral Acts of the Governor- 
' General in Council passed prior to 1808.’* 

‘That paragraph also included a direction as to the realization of fines 
under section 34 of the Police Act. Whenthe Police Act was amend- 
ed in 1895, the portion of the paragraph relating to the realization of 
fines became inapplicable. The whole paragraph was therefore can- 
celled by Circular No. 108 of 1895. The fact that the part of the 
paragraph which related to the kind of imprisonment which might be 
imposed was not affected by the amendment of the Police Act was 
possibly overlooked. However this may be, there is now no authori- 
tative ruling of this Court on the point under discussion ; and, owing to 
the cancellation of paragraph 22 of Circular No. 6 of 1893* many 
Magistrates seem to imagine that sentences of rigorous imprisonment 
can be imposed under section 34 of the Police Act, 

This view is incorrect. A person convicted under the above-quoted 
section is liable to fine or to “ imprisonment not exceeding eight 
days.” By section 4 of the General Clauses Act, 1897, in all Acts 
passed after 3rd January 1868, imprisonment means either rigorous or 
simple imprisonment. There is no such rule of intepretation appli- 
cable to the case of Acts passed before that date. Neither section 37 
of the police Act, nor section 25 of the General Clauses Act has any 
bearing on the question. 




















* Cf. Paragraph 96, Upper Burma Courts Manual. 
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The point must be decided on general principles. In section 29 of 
the Police Act the Legislature has specially enacted that imprison- 
ment awarded under that section may be with or without herd labour. 
Ifit had intended the same rulé to apply to cases under section 34 
the intention would doubtless be distinctly expressed. A penal statute 
must be strictly construed and not so as to import any greater 
severity than is clearly indicated by its wording. The most reason- 
able construction of the section is that the term imprisonment means 
imprisonment pure and simple, without the addition of the separable 
adjunct of hard labour, I therefore hold that imprisonment imposed 
substantively under section 34 of the Police Act must besimple. Under 
section 66 of the Penal Code it follows that imprisonment in default 
of payment of a fine under that section must also be simple. 
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Criminal Revision: 


Before H. Thirkell White, Esg., C.1.£. No. 256 of 
QUEEN-EM PRESS ¥4,{1) NGA O, (2) NGA NET, (3) NGA YAN GON. 1898, 
Maret 


Mr. #. Al, Litter, Government Prose- 
cutor--for the Crown. 
Police Act 1861, 42.—-The, prosecutions referred to tn tits section ave for acts 
done or purtorting to be done by a police officer in the execution of his duty 
asa police officer, and not for acts done apart from the execution of his duty. 


Mr. &. C.F. Seofnhoe—for respondents. gra. 





In this case the three accused, police officers, were prosecuted by order of the Dis- 
trict Magistrate for offences failing under sections 161, 193, 196, 201, and 409, Penal 
Code. 

At the outset of the trial before the Subdivisional Magistrate a preliminary 
objection was taken that the prosecution, having been instituted after a lapse of 
three months, was barred by section 42, Police Act. The Subdivisional Magistrate 
referred the objection to the District Magistrate, who held that section 42 of the 
Police Act applied to the case and passed an order directing the withdrawal of the 
prosecution, in consequence of which the accused were discharged under section 
494, Code of Criminal Frocedure. 

In revision— ‘ 

Held—that section 42 of the Police Act did not apply to the prosecution in this 
case and that it applied only to prosecutions fr anything done, or intended to be 
done, under the provisions of the Police Act itself, or under the general police 
powers thereby given. Prosecutions to which section 42 cf the Police Act referred 
were for acts done by a police orlicer, acting or purporting to actin the execution 
ot his duty, and not for acts done apart from the €cecution of his duty as in the 
present case. 

Order set aside and prosecution ordered to be resumed. 

Reference :—N.-W., P. H.C. R. VII, page 237. 

THIS case has been fully argued on behalf of the Government and 
on behalf of the accused. The facts are as fo'lows. Maung O,a 
Head Constable of police, and Nga Net and Yan G6n, police consta- 
bies, were prosecuted by order of the District Magistrate fir certain 
offences under sections rr, 193, 196, 201, and 4oG, [ndian Penal Code. 
It was alleged that on ist December 1897 the three accused, being 
duly authorized by a warrant issued under section 5 of Act II] of 1867, 
entered a house said to be a common gaming-house, arrested certain 
persons found there, and seized certain money to the amount of about 
Rs. 700. The Head Constable, through the medium of the other two 
accused, is said to have received bribes amounting to Rs. 45 from 
three men and, in consideration of this, to have substituted three others. 
for these three men as accused persons in the gaming case. Of the . 
Rs. 700 seized, only Rs. 534-0 were put In as an exhibit, the rest. 
being appropriated, it is presumed, by the Head Constable and his 
assistants. The Head Constable is also alleged to ‘have falsified cer- 
tain records connected with the police investigation, - 

The case was sent for trial belore the Subdivisional Magistrate and 
a preliminary objection was taken at the outset that the prosecution,. 
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having been instituted after a lapse of more than three months, was 
absolutely barred by section 42 of the Police Act, 1861. The Sub- 
divisional Magistrate, instead of deciding this point, seems to have 
referred it to the District Magistrate, who, holding that section 42 of 
the Police Act applied, passed an order directing the withdrawal of 
the prosecution. In accordance with this order, the Subdivisional 
Magistrate discharged the three accused under section 494, Criminal 
Procedure Code. ‘ 

Two days later the District Magistrate re-considered the matter 
and came to the conclusion that section 42 of the Police Act did not 
refer to prosecutions under the Penal Code. He has therefore sub- 
mitted the proceedings to this Court, with the recommendation that 
the order of discharge be set aside and that the case be remanded for 
trial on its merits. 

Before dealing with the main point I note that the procedure adopt- 
ed by the District and Subdivisional Magistrates was irregular. In 
cases of doubt or difficulty Subordinate Magistrates should of course 
consult the District Magistrate aud may well be guided by his advice. 
But the District Magistrate in his judicial capacity had no power to 
pass an order for withdrawal of the prosecution in acase pending 
before another Magistrate. If he wished to pass orders in the case, 
his proper course was to transfer it tohis own file, which he had 
power to do under section 528, Criminal Procedure Code. On the 
face of it, the order discharging the accused under section 404, 
Criminal Procedure Code, was bad. That section empowers a Public 
Prosecutor appointed by the * * * Local Government, with the ‘ 
consent of the Court, to withdraw froma prosecution. There is 
nothing on the record to show that the Public Prosecutor withdrew 
from this prosecution, or that the Public Prosecutor, if any, was one 
appointed by the Local Government. 

But the main point for consideration is whether the prosecution of 
the three police officers is barred by section 42 of the Police Act, 
1861. That section, so far as it is relevent to the present case, pre- 


scribes that— 

“All * * * prosecutions against any person, * * * for anything done or 
intended to be done under the provisions of this Act, or under the general police 
powers hereby giveh, shall be commenced within three months after the act com- 


plained of shall have been committed, and not otherwise. 

On behalf of the accused, who have been called upon to show cause 
why the order of discharge should not be set aside, it has been argued 
that anything done under a warrant is within the protection afforded 
by this section. If the act complained of is done by an accused per- 
son in his capacity of police officer, it is urged that the prosecution 
must be instituted within the prescribed period. For the Crown, it 
was urged that section 42 of the Police Act did not apply to cases of 
this kind, but only to cases in which the accused acted in excess of his 


-authority. Otherwise, it was suggested, a police officer executing a 
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warrant might commit rape or murder aud would be absolved from all Queen-Espress. 
consequences if the prosecutions were delayed for three months, 

The only case cited in the course of the arguments is one reported 
in Queen-Empress v. Hazurv Mir Khan* in which it was held that 
section 42 applied to prosecutions by persons deeming themselves 
injured and not to prosecutions instituted by Government under section 
29 of the Police Act, It was urged, on behalf of the accused, that all 
the offences for which they were prosecuted were non-cognizable 
and must therefore be held to be prosecutions by private complainants, 
in which case the above ruling would not be against the aecused, 

In my Opinion, section 42 of the Police Act does not apply to the 
prosecution in the present case. It applies to anything done or in- 
tended to be done under the provisions of the Act, orunder the 
general police powers thereby given. The general police powers or 
those conferred by section 23.‘ The prosecutions to which section 42 
refers or prosecutions for acts done by the police officer acting, or 
purporting to act, in the execution of his duty. If, for instance, in 
executing a warrant, a police officer committed a common assault and 
caused burt, under the pretext that it was necessary to use force in 
the execution of his duty, it would probably be held that section 42 
applied to any prosecution that might be instituted. But I cannot 
think that, if a police officer falsifies records, accepts bribes, or mis- 
appropriates money in his charge, he can by any stretch of language 
be held to be acting in the execution of his duty. In doing these acts 
he is not doing or intending to do any thing under the provisions of 
the Police Act or under his general police powers. He is doing acts 
quite apart from his duty, and he shall not be protected from the 
consequences merely because he evades detection for three moaths. 
Section 42 protects a police officer against dilatory prosecutions 
for acts done or purported to be done in the execution of his duty as 
a police officer. It does not- protect him against prosecutions for acts 
done apart from the execution of his duty. In practice, there need be 
no difficulty in the application of this principle. In the present case 
there isno protection. The acts alleged to have been committed 
were not done by the accused, if done at afl, in the execution of their 
duty, but apart irom it. The fact that their commission immediately 
followed the execution of a warrant can make no difference. 

I set aside the order of the District Magistrate, dated 28th March 
1898, which, so far as it purports to be a judicial proceeding, is clearly 
irregular, and under section 437, Criminal Procedure Code, | direct the 
District Magistrate, either by himself, or by some Magistrate duly 
empowered subordinate to him, to make further enquiry into the case 
of the three accused persons, Nga O, Nga Net, and Yan Gén, who 
have been discharged. ‘The effect of this order will be that the pro- 
secutions of these three men will be resumed and the case against: 
them will be inquired into-on its merits. 
ne eet ty 
* N.-W. P. H.C. R. VIL, p. 237. 
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Before H. Thivkell White, Esg., C.1.E. 


QUEEN-EMPRESS v. NGA THAING. 
Pwes—Regulation of —Upper Burma Village Regulation—Upper Burma Towns 
Regulation, 
The accused was convicted and fined under section 19 of the Dramatic Perfor 
mances Act for having held a pwe without a license. 


Pointed out—that while repealing the modifications of the Dramatic Perfor- 
mances Act previously in force, the Burma Laws Act, 1898, added a section (14A 
tothe Upper Burma Village Regulation and a section (7A) tothe Upper Burma 
Towns Regulation to provide forthe regulation of pwes. Persons holding pwes 
without a license are now liable to prosecution under those sections, and not under 
section 10 of the Dramatic Performances Act. 


These cases are triable by any Magistrate. 


Tue District Magistrate, on the 24th June 1899, convicted the ac- 
cused of having held a pwé without a license on the 25th April 1899, 
and sentenced him to a fine under section ro of the Dramatic Perfor- 
mances Act. 

As there seems to be some misapprehension on the subject of the 
law relating to the regulation of pwés, it will be convenient to explain 
it. Scetion ro of the Dramatic Performances Act, 1876, as originally 
enacted, enable the local Government, with the sanction of the Govern- 
or-General in Council, to declare the provisions of that section to be 
in force inany localarea. Thereafter dramatic performances may 
not be helj in that area except under a license granted by the local 
Government or an officer specially empowered by it. 

By section 7, clause (¢) of the Upper Burma Laws Act, 1886, two 
paragraphs were substituted for the paragraphs containing the above 
provisions, and under these new paragraphs dramatic performances 
were placed under the control of the District Magistrate. It was held 
that under s<ction 2 of the Act, offences under section 10 (as modified) 
could be tried only by the District Magistrate. . 

The Upper Burma Laws Act was repealed by the Burma Laws Act, 
1898, which came into force on the qth November 1898. By section 
4 of that Act, the enactments mentioned in the lirst scheduie are de- 
clared to be in force in Upper Burma, subject to the provisions of the 
Act or of any other enactment for the time being in force. The third 
sub-section of that section, which takes the place of section 7 sub-sec- . 
tion (1), of the Upper Burma Laws Act, does not make any modifica- 
tion in the Dramatic Performances Act. That Act, except section 12, 
is therefore in force in Upper Burma without modification. The local 
Government has issued no notification under section 10 of that Act. 
Till such a notification is issued no offence against that section can be 
committed. 

While repealing in effect the modifications of the Dramatic Perfor- 
mances Act previously .in force,the Burma Laws Act added a section 
(14A) to the Upper Burma Village Regulation and a section {7A) to 
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the Upper Burma Towns Regulation to provide for the regulation of a 
pwés. Persons holding pwés without a license are now liable to pro- Nea Tare. 
secution under those sections not under section 10 of the Dramatic 
Performances Act. Offences under those sections are triable by any 
Magistrate. 

The conviction in the present case is altered to one under section 


14A of the Upper Burma Village Regulation. No further interference 
is necessary. : 
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Before G. W, Shaw, Esq. 
(t) NGA NYUN BU, 


Criminal Reutston 
No. 870 of (2) Gee Lr c 
rgoz. ee pee (3) YAN SHIN. 
Pa KING-EMPEROR v. a NGA LENAN. 


(c) NGA O TAW. 
(6) NGA PE. 
Mr. H. &. Litter, Government Prosecutor — for the Crown. : 
“ Pwe” includes any public festival or entertainment which causes an assemblage. 


The accused were convicted under section 14A of the Upper Burma Village 
Regulation of holding or taking part in a pwe without a license and sentenced to 
nominal fines of 8 annas each. The case was teferred by the Sessions Judge in 
order that the legality of the conviction might be decided 

The pwe which the accused were convicted of taking part in wasa_ pony-race 
pwée. There was acrowd of people, a bazaar was held, pony-races were run and 
betting was carried on. The Sessions Judge reported that the races in question 
were forbidden in consequence of an affray in which a man was killed. 

The question was whether the word pwe as used in the Upper Burma Village 
Regulation meant merely “ dramatic performances” or included something more. 

Heid,—that whether construed in its popular meaning or by the light of the 
legislative intention, the word pwé is not to be understood as a mere synonym for 
dramatic performance, but that it includes any public festival or entertaininent 
which causes an assemblage. : : 

References :— 
B. L. R., Volume VII, Part VI, page 227. 
x, U. B. R., 1897-1901, page 368. 
LL, R., 22 Cal. page 788. 
Maxwell on the Interpretation on Statutes, pages 26, 77 and 385. 

The accused above named have been convicted under section 14A 
of the Upper Burma Village Regulation of holding or taking part in a 
pwé without a license and sentenced to nominal fines of 8 annas each, 
which have been paid. The case has been referred by the Sessions 
Judge in order that the legality of the conviction may be decided. 

The pwe which the accused were convicted of taking part in was a 
pony-race pwé and it has been recently held by the Chief Court of 
Lower Burma that by the word pwé in the Lower Burma Towns and 
Village Acts, the provisions of which are identical with those of the 
corresponding Upper Burma Regulations inthis respect, is to be 
understood merely an entertainment of a theatrical natural (zat-pwe, 
yokthe-pwe), \f{this is correct no license is required for holding or 
taking part in a pony-race pwé and the convictions were bad. 

The point has not been decided in Upper Burma and it is necessary 
that the doubt should be removed. The Sessions Judge reports that 
the races in question were forbidden in consequence of an affray in 
which a man was killed. 

The persons convicted have not been represented by an Advocate, 
but the arguments against the legality of the conviction are set out in 


1 oth, 
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“I 
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the judgment of.the learned Judges, who formed the majority of the 
Court in the Lower Burmacase referred to, namely, The Crown v. 
Tha Dun and Po Nyan.* 

In support of the contrary view the Government [’rosecutor has 

been heard. The history of the changes in the law has been suc- 
cinctly given in Queen-Empress v. Nga Taing.~ Until the passing of 
the Burma Laws Act, 1898, dramatic performances in Upper Burma 
were, by virtue of specially enacted paragraphs of the Dramatic Per- 
formances Act, placed under the control of the District Magistrate. 
‘The Burma Laws Act of 18y8 repealed tivese special paragraphs and 
simultaneously added section 14 (A) to the Upper Burma Village Re- 
gulation and section 7 (A) to the Upper Burma Towns Regulation. 
The changes effected by this alteration of the law were two, (1) pweé 
_ was substituted for “ dramatic performance,” (2) the offence of holding 
a pwe, &c., was made triable by any Magistrate instead of by the Dis- 
trict Magistrate. 

The learned Government Prosecutor has referred to the speech of 
the member who introduced the bill in the Legislative Council with 
a view to show what the legislature understood by pwé at the time the 
bill was introduced and what the intention of the legislature was. But 
I do not think I am at liberty to refer to the proceedings of the legis- 
lature. The ruling of the Privy Council in the Administrator-General 
of Bengal v. Premial Mullickt seems to be conclusive on this point. 

The intention of the legislature must be gathered from the circum- 
stances ; 

It cannot be doubted that the intention of the provisions relating 
to dramatic performances was to give local officers control over such 
public gatherings with a view to the prevention of crime. And the 
inference which | think should be drawn from the changes referred 
to above is that the legislature intended to widen the scope of the law 
and strengthen the District officer’s hand. With this object cases 
were made triable by any Magistrate and language was used which 

‘covered not only dramatic performances but other public gatherings 
as well. If the intention had been merely to re-enact the law about 
dramatic performances the abandonment of the English words “ dra- 
matic performance” for the foreign word pwé is not to be accounted 
for on any reasonable hypothesis. The legislature must be assumed. 
to have had a’ purpose in making this change. The assemblage of 
crowds of people at Jeat-race pwes, cart-race pwées nat-pwes and such 
like calls for regulation and control as much as at dramatic perfor- 
mances. It is reasonable to suppose that the purpose of the legislature 
was to give control over such gathering. So far, therefore, as the 
intention of the legislature goes, I think there can be no doubt. 

It remains to enquire whether that intention was successfully carried 
out; in other words whether the word pwé as used in the Regulations 


* BLL. BR. Volume VII, Pact VI, page 227. 
TPage 368. tI. L, R., 22 Cal. page 788. 
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means merely dramatic performances or includes something more. If 
the word pwé had only one plain and obvious meaning, it would be 
necessary to construe it in that sense whatever the intention, but if it 
is commonly used in different senses, it is permissible to consider the 
intention. (Maxwell on Interpretation of Statutes, page 26 e¢ seg.) 

Again it has been held that “in dealing with matters relating to the 
general public statutes are presumed to use words in their popular 
sense, but when dealing with particular business or transaction words 
are presumed to be used with the particular meaning in which they are 
used and understood in the particular business in question, that mean- 
ing being rejected, however as soon as the judicial mind is satisfied 
that another is more agrvegable to the objcct and intention.” (Maxwell 
ibid, page 77-) In continuation of the passage last quoted Maxwell 
goes on to give an instance which appears to be apposite. An Act ex- 
empting ‘‘ hospitals” from land-tax was construed as applying to all 
establishmerts popularly known by that designation and even as ex-, 
tending to an asylum for orphans when it appeared mote consonant to 
the object of the Act to give it that wider meaning. 

. Further on, in dealing with tie rule as to the strict’ construction of 
penal statutes, Maxwell says: ‘The rule of strict construction, how- 
‘ever, whenever invoked comes attended with qualifications and other 
‘rules no less important. Anjong them is the rule that the sense of the 
“ word is to be adopted which best harmonizes with the context and 
‘promotes in the fullest manner the policy and object of the legislature. 
“The paramount object in construing penal as well as other statutes is to 
‘ascertain the legislative intent, and the rule of strict construction is not 
“ violated by permitting the words to have their full meaning of the more 
‘extensive of two meanings when best effectuating the intention. They 
“are indeed frequently taken in the widest sense, sometimes even in a 
“sense more wide than etymologically belongs or is popularly attached 
“to them, in order to carry out effectually the legislative intent, or to 
‘fuse Lord Coke’s words, to suppress the mischief and advance ihe re- 
“medy.” -(/dtd page 385.) 

In the Privy Council case alreadv cited the question was as to the 
construction of a clause framed in such general terms as to include 
every executor who has obtained a grant of probate under the Indian 
Succession Act. It was sought nevertheless toexclude the executor of 
a Hindu will because previous legislat'on had excluded him. On this 
their Lordships remark :‘‘ A positive enactment cannot be qualified or 
neutralized by indications of intention gathered from previous legisla- 
tion upon the same subject.’ Similiarly | conceive that a positive enact- 
ment framed so as to include all descriptions of pwés cannot be quali- 
fied or neutralized by indications of intention gathered from previous 
legislation in which only one or two kirids of pwé were dealt with. 

_lam unable to concur in the view taken by some of the earned 
Judges in the Chief Court that ‘because the word pwéis used] inan 
English'Act or Regulation it is to be understood in.the sense in which 
it is commonly understood by English-speaking persons. 
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The enactments, though in English, to begin with deal with the mass 
of the population, which is Burmese, and they are framed on the basis 
of Burmese institutions and Burmese customs. If.pwé is to be under- 
stood in its popular s:nse, it must be understood, in my opinion, in the 
sense in which it is used by the Burmese population. 

That this sense is that of dramatic performances merely I do not 
think any one moderately acquainted with the country or people would 
venture to assert. The word is often used no doubt of dramatic per- 
formances, but it is quite as commonly used of other festivals or enter- 
tainments, e.g., nat-pwe, a form of festival known in more than one 
part of Upper Burma. Some quotations from the dictionary were 
given in the Lower Burma judgment, but others might be made which 
so to disprove the conclusion there drawn, e.g.— 

pwe-ok, an overseer or manager of a festival ; 

pweé-kan, to take part in a festival; keep a festival ; 

pwe-lok, to make a festival ; 

pwe-win, to commence holding festival ; 
and in any case the learned compiler of Stevenson's edition of the 
dictionary would be-the last man to assert that the definition is in any 
way complete. I think that the interpretation given by the learned 
Chief Judge of the Chief Court was the correct one. 

My conclusion is that, whether construed in its popular meaning or 
by the light of the legislative intention, the word pwe is not to be 
understood as a mere synonym for dramatic performance, but that it 
includes any public festival or entertainment which causes an assem- 
blage. Possibly it includes gatherings which the legislature did not 
wish to make subject to alicense. If so, it would be desirable for the 
legislature to define pwé as used in the Regulations, ‘ 

In the present Case there was a crowd of people, a bazaar was held, 
pony-races were run, and betting was carried on. 

The convictions, in my oinion, were right and there is no necessity 
for interference. . 
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Criminal Revision 

No. 680 of Before H. Thirkell White, Esq., Ct 2. 
1898. . ‘ 
femb TRAP DW MI KIN. 

a a QUEEN-EMERESS *: INGA SHWE HLAING. 
casi Railways Act -—Offences under—Magistrates empowered te try— 

Offences under the Railways Act cannot be tried by Magistrates of the third 
class. ‘ 


UNDER section 133 of the Railways Act, offences under that Act 
cannot be tried by Magistrates of the third class. The initial mistake 
was made by the Subdivisional Magistrates, who referred the case to: 
the third class Magistrate for trial. The proceedings, being entirely 
without jurisdiction, are void and are set aside. The fines will be 
refunded to the accused. 
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Crimtnual Revisioz 


Before F. S. Copleston, Esq. eo 
QUEEN-EMPRESS 2, NGA PO SU. 1898. 

Reformatory Schools Act, 8 (2), 11 (1)—Magistrates specially empowered under bg a 
Youthful offender. 330 : 


- The accused was ordered by the Subdivisional Magistrate to furnish security for 
good behaviour under section 110, Criminal Procedure Code, and in default to be 
rigorously imprisoned for one year. On appeal, the District Magistrate dis- 
missed the appeal, but ordered that the accused should be confined in a reforma- 
tory and added that a “revised warrant should issue.’’ Accordingly a revised 
oven issued directing accused to be detained for one year in a reformatory 
school. 

Held—that the order was illegal for several reasons— 

Firstly—The prisoner was 16 years old and was therefore rot a youthful 
offender as defined in the Reformatory Schools Act, not being under 
the age of 15. 

Secondly—That the period of detention shall not be less than three years 
and the Magistrate rodered detention for ove year. 

Thirdly—The Magistrate had not been specially empowered to exercise 
powers under the Act. : 

Fourthly—The accused had not been sentenced to imprisonment within 
the meaning of section 8 of the Act. An order for imprisonment in 
default of furnishing security is not a senteuce of Imprisonment, 

THE Subdivisional Magistrate ordered one Nga Po Su to furnish 
security for good behaviour under section 110, Criminal Procedure Code, 
and in default to be rigorously imprisoned for one year. 

It appears from the record that the prisoner appealed to the Dis- 
trict Magistrate, who dismissed the appeal, but in his order stated 
that the Superintendent of the jail had pointed out that the accused 
prisoner should be confined in a reformatory, and the District Magis- 
trate added that “a revised warrant should be sent.” Accordingly 
the Subdivisional Magistrate issued another warrant directing that, 
instead of undergoing his sentence, Nga Po Su should be detained for 
a period of one year in a reformatory school at Insein. 

This order was illegal for several reasons. In the first place, so far 
as the record shows, the prisoner was 16 years old and was therefore 
not a youthful offender as defined in the Reformatory Schools Act, 
not being under’ the age of 15. 

Nosuch inquiry as is directed by section 11 (7) or (2) was made 
before the Magistrate’s warrant was issued. Nor does it appear that 
the District Magistrate made any inquiry before he ordered the Sub- 
divisional Magistrate to issue a revised warrant. ’ 

Thus the offender was not a person who could be sent to areforma- 
tory. 
"Serenity. the order was illegal because section 8 (z) of the Act dis- 
‘tinctly lays down that the period of detention shall not be less than éhree 
years and the Magistrate~ordered detention for one year, ignoring at 
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the same time the rules under the Reformatory Schools Act, published 
under Judicial Department Notification No. 237, dated the 12th June 


4 hirdly, the Magistrate, as the District Magistrate has since intimat-: 
ed to the Superintendent of the jail, had not been specially empower- 
ed to exercise powers under this Act; .therefore the order of the 
Subdivisional Magistrate was illegal on this ground also. 

Fourthly, the offender had not been sentenced to tmprisonment 
within the meaning of section 8 of the Act. Anorder for imprison- 
ment in default of furnishing security is not a sentence of tmprison- 
nent. : 

Section 123 of the Criminal Procedure Code provides that, if secu- 
rity is not given, the person ordered to give security shall be commit- 
ted to prison, or be detained in prison until the period fixed expires 
or security is given. [do not find that the imprisonment order under 
section 1231s anywhere called a sentence of imprisonment, It may 
be noted toothat, if it were held that section 8 of the Reformatory 
Schools Act applied to such imprisonment, a lad who failed to give 
security at once and was therefore ordered to be committed to prison 
might instead be sent toareformatory for any term uot less than 
three and not more than seven years, and, so.far asthe Magistrate 
was concerned, the lad might suffer, this term of detention in the 
reformatory, although directly after he was committed to jail he offered 
the required security. This would not seem a probable intention of 
the Legislature. 

The revised order, as contained in the revised warrant of the Sub- 
divisional Magistrate, being illegal for. these above reasons, .is set 
aside and the original order is restored. The Magistrate must recall 
his second warrant. ;' 

I do not understand how the District Magistrate, on the facts 
before him on the record of the Subdivisional Magistrate’s proceedings, 
came to pass the orders he did regarding detention in a reformatory. » 

In case the District Magistrate considers it necessary to hold fur- 
ther inquiry into Nga Po Su’s age and then finds he is under 15, and 
thinks that his long detention in jail is inadvisable, he has powers 


‘under section 124, Criminal Procedure Code, which may enable him 


to deal with the case. 
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friminal Reuiston 


Mo. 251 of Before G. D. Burgess, E£sq., €.8.1. 
897. . aia 
Biri J. N. JOHANNES v, QUEEN-EMPRESS. 
23th. Mr. S. C, Dutta—for applicant. 


Stamp Act, ss, 58* and 64 Pengpeeg i: neglecting to orue a receipt when requir- 
ed t0 do so. : 


The accused had sent the complainant a stamped and receipted bill for a certain 
amount, and on the complainant paying a portion of the bill by cheque, declined to 
give a receipt for the cheque. 

Held—that the accused had failed to comply with the reguirementos of the law 
and had been properly convicted under section 647 of the Stamp Act. 

THE applicant-accused has been convicted under section 647 of the 
Stamp Act for refusing or neglecting to give a receipt when required 
to do'so under section 55.* 

The accused on the 30th June sent the complainant a bill for 
Rs. 115 with a revenue stamp for one anna affixed, over which he signed 
his name below the words “ Received payment” on the printed 
form. 

‘She complainant stated in his examination that he sent accused 
a cheque for Rs. 74 on November 3rd and asked for an acknowledg- 
ment, but accused declined to give one. The complainant's wife 
stated in evidence that the bill was returned to accused with a request 
that the date, ¢.¢., of payment apparently, might be entered. Accused 
admitted receiving the cheque and pleaded that the bill was not returned 
till December after a formal demand for a receipt had been made by a 
lawyer. — . 

It is acknowledged that no receipt was furnished, and it is not 
material therefore what, otherwise passed between the parties. The 
applicant-accused’s learned advocate relied on the receipted bill, but he 
now admits that this document does not comply with the provisions 
of section 58* of the Stamp Act. 

That section says :—— 


“ Any person receiving -.... .... Ree Aen ER® BeOS ANJlace cecceccmmnatonan a eheque for 
an amount exceeding Rs. 20 Lapeeeane ed penen sees Se ee shali, on demand by the 
_ person paying or delivering such,.......:-+0... cheque.....,....... give a duly stamped 


receipt for the same.” 


The accused-applicant doubtless thought that he had already given 
a receipt, but he had not given a receipt for the same, that is, for the 
cheque, and consequently he has not complied with the requirements 
of the section, and, has been rightly convicted under section 64.+ 

The offence was purely a technical one, and nothing beyond a 
nominal penalty was demanded, The Magistrate has passed an order 
for the payment of costs in addition to a fine of Rs. 5, and apparently 








$< rr 


*[Section go of the Stamp Act, 1899.) 
t[Section 65 of the Stamp Act, 1899.] 
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costs besides court-fee costs have been included. All that the Magis- J. R. Josaxwes 
€ 


trate was entitled to award by way of costs was the fees specified in 
section 31 of the Court Fees Act. The Magistrate’s order must be 
amended in accordance with law, but in order that the complainant 
may be compensated for the expenses properly incurred in the prose- 
cution, this Court directs that the whole of the fine imposed be ap- 
plied in deiraying those expeuses under section 545 (@) of the Code 
of Criminal Procedure. in other respects the application for revision 
is rejected. 


Qutrr-Rueness, 


Criminal Reviscon 
No. 53t of 
897. 
September 
goth. 
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Before G. D, Burgess, Esq., C38.1. 
QUEEN-EMPRESS v. NGA.PEIN. 


The accused (the obligee) had signed a document written on paper bearing a’ 
one-anna stamp, whereby the maker promised to repay to the accused or to his 
order a certain sum of money which he (the maker) had borrowed from-the accused. 
The document was treated asa bond because it was attested by witnesses and 
the accused was convicted by the Magistrate under section 64 * of the Stamp Act 
for executing a bond on insufficiently stamped paper, and was sentenced to pay a 
fine of fifteen rupees. 

Held—reversing the conviction and sentence, that the instrument, though attestéd 
by witnesses, was not a bond inasmuch as it was payable to order,—clause (8) (4) 
of section 3 of the Stamp Actf}—and was a promissory note and duly stamped as 
such. 

fleld ~also that the signature of the’obligee being otherwise useless could be in 
no other capacity than that of a witness. 

THE District Magistrate seems to be in some difficulty about an- 
swering the questions put, which I am sorry for, as itis always of 
much assistance to have the benefit of another opinion in matters of 
this kind. Iam at a loss to understand the reason, but if the District 
Magistrate willlet me know what has embarassed him, | shall be 
glad to try to see that similar difficulty shall, if possible, be avoided 
on another occasion. 


So far as I can make out, however, both the questions left for con- 
sideration ought to be answered in favour of accused. That is to 
say that he, bing the obligee of the instrument, must have signed it 
merely as a witness, since his signature could have no effect in any 
other capacity. His signature was in fact superfluous and, except in 
the character of a witness, meaningless. 


The second objection to the conviction is that the instrument has. 
erroneously been treated as a bond, whereas it is in reality a promis- 
sory note and duly stamped as such. It seems to have been treated. 
as a bond because it is attested by witnesses, on account of clause (6). 
(4) of section 3 of the Stamp Act.t But that clause defines an instru- 
ment whereby a person obliges himself to pay money to another as a. , 
bond when attested by a witness only where such instrument is ot 
payable to order or bearer, whereas the document in this case is“pay- 
able to order. 

Consequently the conviction is’wrong on two accounts, and, as no- 
offence whatever has been committed, it must be quashed with the- 
sentence, 


* [Section 62 of the Stamp Act, 1899.] 
t [Section 2 (5) (4) of the Stamp Act, 1899.1 
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Towns Regulation—6, 


Before G. D. Burgess, Esg., C51, 
QUEEN-EMPRESS v. NGA TUN U. 


Towns Regulation—V1 of 1891-—Section 6-- Neglect of duty by headman (Cf ward 
or elder of block—Duties of—Sections 4, 5(1)—Reporting offences, 


The accused in this case was found guilty under section 6 of the Upper Burma 
Towns Regulation and sentenced to a fine of Ks. 10 for failure as a ward headman 
to assist a Government officer, a police sergeant, in the execution of his duties by 
not reporting a case of theft as directed by the sergeant. : 


The District Magistrate submitted the case to the High Court: for 


t. - » = ° 
revision with the following remarks :— 


“The only offences that a headman of a ward is bound to report under the 
Upper Burma ‘Towns Regulation are those enumerated in section 4 of the Reou- 
lation. It is in my opinion unduly stretching the meaning of section 5 (+) (&) of the 
Regulation to hold that that clause applies to cases in which headmen do not 
report offenses which under the fewns Regulation they are not bound to report. 

“ ¥ am of opinion therefore that the conviction of the headman under the Towns 
Regulation in this case was not légal. 1 think, however, that a conviction of the 
headman of the ward might have been had under section 176 of the Indian Penal 
Code as a headman of a ward is apparently ‘an owner or occupier of land’ and 
would thus be bound under section 45 (c) of the Criminal Procedure € ode to report 
the commission of a theft, “ Section 45 of the Criminal Procedure Code not having 
been superseded inthe Upper Burma Towns Regulation as it has been in the 
Upper Burma Village Regulation. 

“These proceedings are accordingly submitted to the High Court iu order that 
the order of the Magistrate convicting the accused may be amended in the light of 
the above remarks so as te bring it under the appropriate law.”’ 


The convicting Magistrate made the report below in explanation— 


“ | must first point out that I have discovered that the accused is not the head- 
man of a ward, but the elder of a block. Heis the elder of Sagyinwa block 
in Sagyinwa ward, and not the headman of Sagyinwa ward. ‘The prosecutor give 
his evidence in English and I think he must have said ‘Lugyi of Sagyinwa’? and 
the mistake may have occurred thus, as I netice now that the Inspector of Police 
in his report refers ‘to Akwet gaungs,’ which I remember I thought at the time 
to be a mistake. However, I should like to point out how I cameto consider the 
accused’s omission te come under section 5 (z) (#) of the Upper Burma ‘owns 
Regulation, supposing him to have been a headman. As this sub-clause is 
rather vague [I would venture to suggest that a ruling on this Point would be of 
advantage. 

“ The sub-clause runs ‘ generally to assist all cflicers of the Government............ 
in the execution of their public duties.” A sergeant of police is an officer 
of Government, and a report of this king would materially assist him in his duties 
On the other hand, sub-clause (a) read with section (4) lays down certain specific 
offences which aheadman is bound to report, and it may be held that as this 
particular offence (theft) is not mentioned therein therefore it is net incumbent on a 
headman to report it. I would respectfuily give it as my opinion that this is not so 
firstly because sub-clause (%) says ‘genérally assist;’ this | take it to mean 
‘ assist in all lawful ways not above specified,’ and secondly because the accused 
was specifically asked to report all offences. ee 

“ Now, taking the accused to be an elder of a block, would he be liable under 
section 5, clause {2}? Assuming that my arguments with tegard to sub-clause (é) 
above are sound, then I think he would be liable, as I consider the absence of any 
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evidence of a request from the headman himself to be of small importance, other- 
wise we should have the position that the elder would be bound to do nothing 
without express orders from his headman, which would be absurd, ¢.g., the head- 
man might not be able to be found when wanted. ; 


*‘Next to consider the effect of convicting under section 5 (1} (#) instead of 
under section § (z). This I consider has caused no injustice tothe accused. Ina 
summary trial no formal charge is made. What 1 did wasto explain shortly to 
the accused that he was asked to report the commission of the offence and that he 
failed todoso andto ask him for his defence. Ina case of this sort with an 
uneducated man for the accused, the Court has to act as counsel for him and to 
give him every chance: a formal charge would be unintelligible to him. Having 
arrived at the facts as well as possible and heard what accused had to say, I found 
him guilty under section 5 (7) (4); and had I known he was an elder and nota 
beadman, L should equally have found him guilty under section 5 (2), and I may 
point out that the punishment under section 6 is the same in each case. 


“With regard to the District Magistrate’s remarks I would point out that I 
should not have convicted accused for merely not reporting an offence not specified 
in section 4. I only did so because he failed to report the offence when specifically 
asked to do so: had it been an offence under section 4, there would have been no 
need to ask him. in my mind the gist of the offence was failure to comply with a 
request for assistance. 1 would further venture to point cut that section 45, Criminal 
Procedure Code, cannot apply as all through it refers to certain events happening 
in a ‘village’ and the extramural part of the cantonment (in which Sagyinwa 
block lies) was declared to be atown by General Department Notification No. 
218 of 23rd August 1894. The police sent up the case under section 176, Indian 
Penal Code, and | altered the charge for this very reason.” 


The District Magistrate forwarded this report with the observations 
below— 


“ The accused Tun U not being a headman of a ward does not even incur the 
obligation imposed by section 4 () of the Upper Burma Towns Regulation. 

“ Tt is clear that as regards offences section 4 (1) of the Towns Regulation con- 
tains ali the obligations imposed on ward headmen. 

“ Section 5(4) applies, in my opinion, to assistance to be rendered in general 
matters with which the executive are concerned and has ncthing whatever to do 
with Police or Judicial obligations, 


“ Had it been intended that section 3{2) should have had the wide ‘ interpre- 


tation’ that the Cantonment Magistrate secks to place upon it, section 4(1) would 


apparertly not have been enacted, It is obviously useless to lay down that certain 
offences are to be reported by ward headman if that section is to be gone behind 
-and a number of other offences to be dragged in and obligations to report them 
-also foisted on to the ward headman, under the cover of section 3(4) of the Regu- 
lation. 


“ As regards the Judicial Commissioner’s remarks on my suggestion regarding 
section 176 of the Indian Penal Code applying, I beg to report that I thought 
that a headman of a ward might be considered to be a land-owner or occupier in- 
asmuch as he would presumably own the house in which he was living and pro- 
bably also other land besides, ward headmen being generally somewhat more 
~vell to do than the majority of the dwellers in town. , 


“ The accused not being a ward headman, however, my contention falls to the 
ground. I consider therefore that the conviction passed on Tun U should be. 
quashed as being ilegal.” F 


Held—that the duties of the headman of a ward and of the elder of a block in 
respect of the communication of information corcerning offences are all contained 
‘within the four corners of section 4 of the Towns Kegulation, and those duties 
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cannot be added to in any way except in accordance with the provisions of clause 
(vi), sub-section {1}. ‘The practical effect of the contention of the convicting 
Magistrate in this case 1f it were accepted would be to confer on a police officer 
the powers which the Legislature had expressly restricted to the Deputy Commis— 
sioner with the sanction of the Local Government, . 


The matter was made still clearer by reference to the first two clauses o} sec- 
tion 5 (1) which limited the obligations of headmen, in regard to arrest and assist- 
ance to the police to the oftences specified in the preceding section, so that the 
construction sought to be puton the last clause would bein conflict with the 
express language of the first two. 


Conviction and sentence quashed. 

THE view of the District Magistrate is painly right. The duties 
of the headman of a ward and of the elder of a block in respect of 
the communication of information concerning offences are all laid 
down within the four corners of section 4 of the Towns Regulation, 
aud these duties cannot be added to in any way except in accordance 
with the provisions of clause {vi) of sub-section (z). 

The practical effect cf the gontention of the Cantonment Mazgis- 
trate in this case if it were accepted would be to confer on a police 
officer the powers which the Legislature has expressly restricted to 
the Deputy Commissioner with the sanction of the local Govern- 
ment. 

The matter is made still clearer lv reference to the first two 
clauses of section 5 (1) which limit the obligations of a headman in 
regard to arrest and assistance to the: police to the offences specified 
in the preceding section, so that the construction sought to be put on 
the last clause would be in conflict with the express language of the. 
first two. The conviction and sentence must therefore be quashed. 

As tothe District Magistrate’s suggestion about the obligations 
imposed on the owner or occupier of land by section 45, Code of 
Criminal Procedure, that section does not seem to be in force in Upper 
Burma at all by virtue of the enactment of section 5 of the Village: 
Regulation. 
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Befove H. Thirkell White, Esq., €.1.2. 
QUEEN-EMPRESS wv. NGA MIN, 
‘Headman of Ward—Lawful requisition by— 


In order to enable him to give due infermation tothe police of the arrival of 
persons of bad character in his ward, the headman issued an order to all residents 
of the ward to notify either to the ten-house gaung. the block elder, or himself, the 
arrival and departure af strangers, ‘lhe accused received his son-in-law in his 
house and failed to report the fact. He was convicted under section 7 (2) of the 
‘Towns Regulation of neglecting to comply with the lawful requisition of the head- 
man. : 

Held—that inhabitants of atown are punishable under the Towns Regulation 
only for neglect to comply with lawful requisitions, here is nothing in the Towns 
Regulation authorizing ward headmen te require the arrival of strangers to be re 
ported to them, and the requisition was therefore not a lawful cne. 

IN order to enable him to give due itfformation to the police of the 
arrival of persons of bad character in his ward, the headman issued 
an order to all residents of the ward to notify either to the ten-house 
gaung, the block elder, or himself, the arrival and departure of stran- 
gers, The accused received his son-in-law in his house and failed to 
report the fact. He has: been convicted under section 7, sub-sec- 
tion (2) of the Towns Regulation, of neglecting to comply with the 
lawful requisition of the beadman and has been sentenced to pay a 
nominal fine. The District Magistrate is of opinion that “the con- 
“‘viction is sustainable under section 4 (7) (4), Upper Burma owns 
“Regulation, and runs with the provisions of General Department 
“« Circular No. 66 of 5th November 1895 (Village Regulation).” ‘lhe 
question has been argued, but the legality of the conviction has been 
only faintly supported. 


Section 4 of the Towns Regulation is, for the purposes of this case, 
identical with section 45 of the Code of Criminal Procedure as enact- 
ed by section 4 of the Upper Burma Village Regulation. If the latter 
section were sufficient authority for the issue of a notice or requi- 
sition by a headman requiring the arrival of all strangers to bz notified 
to him, section 1: of the Village Regulation would be superfluous. 
The Legisiature has omitted to insert inthe Towns Regulation any 
section corresponding with section 1x of the Village Regulation. 
‘The obvious and necessary inference is that the obligation to report the 
arrival of strangers, imposed onthe inhabitants of a village, is not 
imposed on the inhabitants of a town. Good reasons for the distinc- 
tion could, if necessary, be assigned. 


Inhabitants of atown are punishable only for neglect to comply 
with lawful requisitions. There is nothing in the Towns Regulation 
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Towns Regulation~7 (2) 
authorizing ward headnien to require the arival of strangers to be Quaen-Emeruss 
reported to them. The question was therefore not a lawful one ny ee 
and the conviction cannot be sustained. Pm 

It is reversed and the fine paid will be refunded to Nga Min, 
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Towns Regulation—7 (2). 





Before H. Thirkell White, Esq., C.i.£. 


Criminai Revision 


No. 86 of QUEEN EMPRESS 2. RAMAZAN. 
rgo0. Lawful requisition by headman of ward. 
sp a: 
2grd. 


The accused was convicted of breaking Rule 9 of the Rules made by the Com- 
missioner, Southern (Minbu) Division, under section 5 of the Tewns Regulation. 
The Magistrate held that the accused was punishable under section 7, sub-section 
(2), of the Regulation. 

fHeld—that, in order that a conviction may be had under section 7, sub-section (2), 
of the Towns Regulation, it must be shown that there has been a lawful requisition’ 
by a headman and that there has been refusal or neglect to comply with it. 

THE accused, Ramazan, has been convicted of breaking Rule g of 
the Rules made under section § of the Towns Regulation by the Com- 
missioner of the Southern (Minbu) Division. The Magistrate has held 
that he is therefore punishable under section 7, sub-section (2), of the 
Regulation. It is assumed throughout the judgment that the Rule 
forbids people to do certain acts and that the accused, having done a 
prohibited act, is liable to punishment. But areference to the Rule 
shows that it is addressed not to the public but to the headman of. the 
ward. A reference to the section shows that it renders punishable 
neglect or refusal to comply with a requisition of the headman not the 
breach of any specific rule. The Towns Regulation does not, like 
the Municipal Regulation, enable any authority to frame rules for the 
community and impose a penalty for breach of these rules, In order 
that a conviction may be had under section 7, sub-section (2), of the 
Towns Regulation, it must be shown that there has been a lawful re- 
quisition by a headman and that there has been refusal or neglect to 
comply with it. In the present case there is no evidence that there 
was any requisition, lawful or otherwise, of a headman. The convic- 
tion cannot therefore be maintained. 

The conyiction is reserved and the fine will be refunded to Rama- 


zan, 
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Section 7A. See aiso page 368. 


26 


Criminal Revision 
No. 544 of 
1899. 
September 
26th, 


—n 


388 UPPER BURMA RULINGS. [ 1897— 


Upper Burma Village Regulation—6. 
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Before H. Thirkell White, Esq. C.1.£. 
QUEEN-EMPRESS a, NGA PO KIN and Two oTHgrs. 
Mr. A.M. Litter, Government Prosecutor-—for the Crown. 


Upper Burma Village Regulation, 6—Conviction, under—by village head man— 
Whipping, 3, 4-—~Penal Code, 75. 


‘The question for decision is whether a conviction by avillage headman under 
section 6 of the Upper Burma Village Regulation can be taken into consideration 
as a previous conviction for the purposes of section 3 or section 4 of the Whipping 
Act, or section 75, Indian Penal Code. 

Held-—that a conviction under section 6 of the Upper Burma Village Reguia~ 
tion does not involve enhanced punishment, either under section 75, Indian Penal 
Code, or under section 3 or section 4 of the Whipping Act. 

References,—Selected Judgments, Lower Burma, 549; Printed Judgments, 
Lower Burma, 378; lower Burma Village Act, 7. 

The question for decisioa is whether a conviction by a village head- 
man can be taken into consideration as a previous conviction for the 
purposes of section 3 or section 4 of the Whipping Act, or section 75, 
Indian Penal Code. In charging the accused, the Magistrate quoted - 
the last section; but that section cannot have any application in a 
trial beforea Magistrate other than a District Magistrate. The sec- 


tion which should have been cited is section 3 of the Whipping Act, 
and the proper form of charge (form No. Gaiminn”) should have been 


used. 


In Lower Burma, it was held by the Judicial Commissioner (Mr. 
Fulton) that a person duly convicted by a village headman of the 
offence of theft is liable, in a case of a subsequent similar offence, to 
be dealt with under section 75 of the Indian Penal Code.* The 
question was, however, reconsidered by the Special Court and the 
learned Judges held that the previous conviction before the village 
headman could not be taken into account.t : 


It has been pointed out by the Government Prosecutor that the 
wording of section 7 of the Lower Burma Village Act, under which the 
above rulings were given, differs from that of section 6 of the Upper 
Burma Village Regulation, under which the present case arises. In the 
Lower Burma Act, the headman sentences to “confinement.” In 
the Upper Burma Village Regulation he sentences to “ imprison- 
ment.” This difference renders inapplicable to Upper Burma one of 
the reasons which influenced the decision of the Special Court. But 
the main ground of the decision was that, although when an offender 
is convicted bya headman he is convicted under the Penal Code, he 


(cleat ecient AttASE aise mr — saree everett rene tapas 





* Selected Judgments, Lower Burma, 549. 
t+ Printed Judgments, Lower Burma, 378. 
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is punished not under that Code, but under the Village Act. 1 think 
that the ruling of the Special Court may well be followed in this 
matter. If it is held that an offence tried under section 6 of the Vil- 
lage Regulation is punishable under that section and not under the 
Penal Code, it is clear that it cannot be taken into account for the 
purpose of section 75 of the Penal Code; for that section refers 
only to persons convicted of certain offences punishable under the 
Penal Code. As regards the application of sections 3 and 4 of the 
Whipping Act, the matter is not so ciear, For those sections merely 
enact that persons previously convicted of certain offences shall be 
liable to whipping on further conviction of the same (or in some 
cases similar) offences. If the sole question is whether the sentence 
under section 6 of the Village Regulation is under the Penal Code or 
not, and if it is held that the conviction is certainly under that Code, 
while the punishment is under the Regulation, 1 find some difficulty 
in holding that a previous conviction may not be taken into account 
for the purposes of section 3 or section 4 of the Whipping Act. 

But | think that the question may be considered on somewhat 
broader grounds. The jurisdiction conferred on village headmen by 
section 6 of the Village Regulation is of a special and summary 
nature. It is intended merely for the speedy trial of very petty of- 
fences without the formalities of a trial in an ordinary Court. The 
proceedings are not reduced to writing and the record is of the most 
meagre kind. I donot think it likely that the Legislature intended 
that a conviction under these circumstances should involve the same 
‘serious Consequences as a conviction before a duly constituted Court. 
It would, moreover, be anomalous to hold that a conviction could not 
be taken into account under section 75 of the Penal Code and that it 
could be taken into account under the Whipping Act. 

Although therefore the matter does not appear to me to be entirely 
free from doubt, I think it will be safer to adopt the rule deliberately 
enunciated-in Lower Burma and to hold that a conviction under sec- 
tion 6 of the Village Regulation does not involve enhanced punish- 
ment either under section 75, Indian Penal Code, or under section 3 
or section ‘4 of the Whipping Act. The Courts in Upper Burma will 
follow this ruling in future. In the present case, the whipping has 
been inflicted and I do not think formal interference is necessary. 
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Upper Burma Village Regulation. 


Section 144. See also page 368. 
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Whipping—z. 
Whipping—2. 
Before H. Thivkell White, Esq., CLE. Criminal Revistorn. 
No. 1135 of 
QUEEN-EMPRESS v. NGA THA SIN. # goo. 
“a 
goth. 


Sentence of fine or imprisonment in addition to whipping under section 2, Whips 
ping Act, illegal. 





The accused was convicted of theft under section 379, Indian Penal Code, and 
sentenced under section 2 of the Whipping Act to pay a fineof Rs. 30 and to receive 
15 stripes. The Magistrate on being asked to explain why he passed a sentence 
of whipping iz addition to other punishment under section 2 of the Whipping Act, 
reported as follows :—~Whipping Act, section 2, runs “in lieu of aay punishinent to 
which he may for such offence be liable ” not “in liew of a/? punishment.” I there- 
fore take it that where an offence is punishable by imprisonment and fine or either, 
when it is decided to inflict doth, imprisonment and fine, whipping may be substi-« 


tuted for either. 

Held-—that if whipping is imposed under section 2 of the Whipping Act, ne 
other punishment can be joined to it. 

Reference—l. L. R., 16 Bom., 357- 

I THINK there is no doubt that if whippmg is imposed under section 
2 of the Whipping Act, no other punishment can be joined to 
it. This view was taken by the Bombay High Court in the case of 
Queen-Empress v, Dagadu,* where, as in this case the accused was 
sentenced to receive 15 stripes and to pay a fine. The sentence of 
fine was set aside, Even if it be admitted that the section is gram- 
matically susceptible of the interpretation placed on it by the Subdivi-« 
sional Magistrate, there is another reason besides those assigned by 
the learned judges in the case above cited why the ordinary construc- 
tion should be adopted. It is clear that grammatically the section can 
be interpreted, as it has been usual to interpret it, to mean that under 
it whipping alone and no other punishment can be imposed, In the 
interpretation of a penal statute, though full force and effect should be 
given to the unmistakable mieaning of the law, and though a strained 
-construction in favour of leniency is inadmissible, yet if there is an 
ambiguity, it is clearly right to adopt the construction which is in 
favour of the accused. 

The sentence of fine is therefore reversed and the fine must be re- 
funded to the accused Tha Sin. 


et eS ny A A TN 


* 1, L. R., 16 Bom., 357. 
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Whipping —5. 





Before G. OD. Burgess, Esq., €.8.1. 
QUEEN-EMPRESS v. NGA TAW THA anpd TWo orners. 
The Whipping Act applies to offences under the Penal Code only, 


The three accused in this case were convicted under section 18 of the Canton- 
ment Rules, which renders punishable “any person who shall commit a nuisance 
““by easing himselfin, or by the side of, or near to, any public road or thoroughfare 
“or place or by indecently exposing his person,” and sentenced to receive six lashes 
each under section 5 of the Whipping Act as juveniles. In revision it was pointed 
out that the act appeared to have been committed in a private building, namely, a 
disused mess-house, and therefore could not constitute a public nuisance, though 
it might amount to a trespass. Further, the sentence was illegal as the Whipping 
Act applies to offences under the Penal Code only. 

Convicted and sentence quashed. ; 


References.—Penal Code, 40, Chapter 111 ; Cantonments Act, 1880, 14; Military 
Police Act, 1887, $; Railways Act, 1890, 130. 

THe Cantonment Magistrate makes a gallant defence, but 1 am 
afraid he must surrender his position. 

Apparently no offence was committed at all, because the act: was 
done in a private building. So far as I know, the public are only ad- 
mitted to see the Palace on sufference, and it Is in no proper sense 
of the word a public place. But whether it is or not, the disused. 
mess-house was just like any other unoccupied private building by 
the side of a road, and any one entering it might be a trespasser, but 
the could not possibly commit a nuisance, that is, something publicly 
offensive, inside it. : 

The argument as to the Whippirg Act also will not hold good: 
The language of the Act itself is clear enough to show that it is meant 
only to apply to offences under the Penal Code. 

When whipping is to be a punishment under other enactments, 
special provision is made—see section $ of the Military Police Act, 
1887; section 14 of the.old Cantonments Act of 1880; and section. 
130 of the Railways Act, which last specially refers to certain juve-: 
niles. 

But besides this, the Whipping Act only applies to offenders, 2.e.,. 
persons who commit. offences; and under section 40, Penal Code, 
“‘ offence ” denotes a thing made punishable by the Code, and Chap-: 
ter II], relating to punishmenis, is not one of the portions of the Code: 
in respect of which the definition of “offence” has been extended , 
to things made punishable by special and local laws. . 

Therefore, both convicticn and sentence were wrong and are quash- 
ed, and much good may it do the boys whipped. 
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Section 2 (9), (10). See also page 354. 
Sections 3, 4. See also page 388. 
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PROCEDURES. 35~—Concurrent sentences passed at one trial not to 
be considered aggregate sentences for purpose of appeal... ae 
s. 103—Provisions of—must be observed in search 
made under warrant issued under s. 6, Gambling Act se ts 
° 106—Power of District Magistrate in appeal or revi- 
sion to require an accused person to furnish security to keep the peace 
under—Notice to accused before an order is passed to his prejudice... 
———107-——Act in respect of which security to keep the peace 
is required must be an act which is shown to be in contemplation at the 
time the information is given “6s 5% rel ies 
a ee er S. 107, 112, 115—Security to keep the peace—Irregu- 
larity of procedure—Conditions necessary for demanding a3 a 
s. sog—Security for good, behaviour—Fresh security 
cannot be demanded without fresh proceedings—Sureties cannot each be 


required to pay thefull amount of the bond we se 
- ss. 109, 110—~Proceedings under—drdinarily not to- be 


instituted immediately after release of 2 person from jail : as 
ss. 109, 110, 112—Difference between sections 109 and 
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110 pointed out—Errors in prossivie out One penaltyofabond .., 
name moe 109, 118--Fresh. security cannot be . demanded without 


fresh proceedings—Sureties carinot each be required to pay the full amount 
‘of the bond—Discretion to be exercised in recovering the full amount of 
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CriminaL Procepure, 123 (2)— When period of security demanded exceeds 
one year and security is not given imprisonment in default cannot be 
awarded by a Magistrate—Accused to be detained pending orders of Ses- 
sions Judge... si se ws sas i 

154— Formal information not taken down at time it 

was laid—Irregularity ot procedure ... see a ws 

SS, 161, 154, 155, 156, 162 — 200, 202, 204, 235 {1)—An 

investigation by the police under s. 161, Code of Criminal Procedure, is a 

stage of a judicial proceeding within the meaning of explanation 2 tos. 

193, Penal Code—V arious irregularities of procedure sia oe 

— ss, 161, 17a-~Statements reduced into writing under 

s. 161 distinct from the diary maintained under s. 172, but the Police 

officer reducing such statements into writing is a public officer charged 

with their preparation within the meaning of s. 167, Penal Code wats 

s. 164—Confession not to be recorded unless made 

voluntarily—Oral confession to Magistrate—No provision for admission 

in evidence of confession not recorded in compliance with law ve 
~———-ss. 164, 364—533—Confession—Mode of recording— 

Defective procedure in—Remedying of—Duty of Court in respect of—Ac- 

cused committed for trial under s, 396, Indian Penal Code, but wrongly 

convicted under ss. 395 and 302 without amending the charge x. 

—s, 179—The mere fact that a person on whom hurt ha 

been inflicted in one district was treated in hospital in another district 

would not render the offence triable inthe latter district =... on 

——_-————s. 90 {1) ()—Prosecution under s. 122 (1), Railways 

Act, 1890, for unlawfully entering upon a railway, instituted on a written 

is age from officet in charge of railway, police-station for a summons 

-—Summons issued without examination of complainant—s, 122, Railways 

Act, not being one of those mentioned ins. 13x which confers the power of 

arresting without warrant for certain offences under the Act, the proce- 

dure applicable to non-cognizable cases should be followed ... ing 
to——-—-—55. 190 (t) (¢), Ig1--A Magistrate taking cognizance 
of an offence may deal with any persons supposed to be concerned in it 

——Terms of s, 191 imperative—Disregard of—-A material defect which in- 

validates the proceedings ... ae sie ee be 

~ss. 190 (1) (c), 191, 487 —Cognizance of offence taken on 

Magistrate’s own knowledge—Accused entitled to be tried in another court 

—Magistrate precluded trom trying accused si pint 

ee s, 19t1—Omission of Magistrate to comply with—in- 
validates a trial sas we i “ 

-———s. 191 (1) (c)—Magistrate not empowered under—Issue 

of summons by—under s. 61, Stamp Act, upon strength of sanction of Col- 

lector to prosecute under s. 6g—-Complainant should have been examined 
before issue of process dag wie wae san en 

—————s. 195—Alleged offence under s. 211, Indian Penal 

Cade—Cognizance of-—not to be taken without sanction site és 

_ “ss. 195, 487-—-The prohibition under s. 487 extends 
only to contempts of authority of Magistrate as such ee 
ems, 229-—Charge—Cancelling ot—under one section— 

and substitution of another —not warranted by law a, 

————— - —_~-~- §. 235 (1) —T rarisaction—Meaning of word se 

eterna $$. 244, 252—Case instituted on complaint-—Magis- 

trate bound to examine complainant in presence of accused .., red 

s, 250—Does not apply to a case instituted on a police 

report or on information given by a Police officer—Order for Payment of 

compensation to accused illegal a ins Ss “be 
ss, 250 (2), 388 (2)—Imprisonment in default of pay- 
ment of compensation ordered under s, 250 cannot be awarded at once 
unless the person ordered to pay fails to execute a bond under s. 388, Code 
of Criminal Procedure ue sve sea see ee 

s. 255—Plea of guilty-—Conviction on—Penal Code, 

412—Dishonestly receiving stolen property knowing or having reason to 
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believe that the possession therevf had been transferred by the commis- 

sion of dacoity— Proof required ove sa =e 
Criminat Procepoure,s 256—Accused may cross-examine each witness if 

he wishes to do so at the conclusion of the examination-in-chief : 
‘“——— ~-—— Ss, 260—Wrong trial, summarily, of an offence which 
cannot be so tried——An accused person cannot be convicted in a summary 
trial of an offence which cannot be tried summarily “* van 
~————s. 271—Plea of guilty—Conviction of murder—Cul- 
pable homicide not amounting to murder rr sa 
Ss. 27%-—Plea of guilty—Conviction of murder—Need 
for extreme caution in accepting a plea of guilty, particularly in a capital 
case te 
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S, 337—~Pardon tendered \iider—Reasoas to be re- 








corded xs si : ~— ses x 
~~ s. 342—Duty of Magistrate in both summons and 
warrant cases, atter the witnesses for the prosecution have been examined, 
to examine the accused _... oa bis 
-————'s. 345—Compounding offences with permission of 
Court—Court bound to exercise sound and reasonable discretion in grant 
of such permission iad sae awe $3 vee 
~————ss. 346, 347—Duty of subordinate Magistrates to refer 
immediately to a superior court cases in which there is reason to believe 
that an offence beyond their own jurisdiction has been committed, and to 
be careful to avoid taking cognizance cf maior offences as minor = 
S. 346, 347, 348—Proceeding stayed by rst class Magis- 
trate during trial and submitted to the District Magistrate on finding 
that one of the accused had been previously convicted—District Magis- 
trate should try case de navo nei eg x Sus 
imate 8S, 350, 528—When a case is withdrawn or transferred 
under s. 528 the proceedings should be commenced afresh—Accused should 
be informed of their option unders, 350 oss cue sa 
ss 396, 398, 426—~Substantive term of imprisonment-— 
Date from which it should run when accused has been released owing to 
omission of substantive term through an error in the warrant of commit- 
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ss. 403 (4), 530 (), 537—Order of acquittal—High 

Court’s powers of revision—Case tried without jurisdiction. Order by 
High Court for retrial after acquittal oss vy ee 
s.406—Appeal against order passed by Subordinate 
Magistrate in demanding security with reference to s. 17 of the Gam- 
bling Act lies to the District Magistrate under— a ‘i 
—_—— s. 408 (6)—Cases in which a sentence of transporta- 
tion or of imprisonment for more than four years is passed. Appeal or 
appeals lie to the High Court $03 pip me oe 
-———-s. 437—Discharge by Magistrate—Re-trial for same 
charge a month later and ultimate conviction—No notice given to ac- 

cused—Legality of subsequent proceedings J = 

—— SS. 437) 440, 350-—-Power of District Magistrate to en- 
quire under s. 437—Accused should ordinarily be given an opportunity 
of showing cause against further enquiry —Evidence already recorded by 
ancther Magistrate cannot be used in further enquiry ay oS Pr 
wa. 439—Application for revision of order of acquittal re- 
fused when application not received till time allowed by law of limitation 
for appeal from acquittal had all but expired... _ eae 
-~——-~-—s. 488—Cancellation of order for maintenance - Refusal 
of wife to live with her husband without sufficient reason—Ground for— 
Cruelty, habitual—W hat does not constitute—Sufficient reason—What is 
and what is not—Claim of wife under Buddhist Law te live in separate es- 


tablishment not sustainable = ote ie ees 
rr 5, 498—Maintenance—Divorce under Buddhist Law 
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and Burman custom—Effect of—Questions to be considered—Obligation 
imposed by statute extends only to providing sufficient means of support 
—Claims beyond this are matter for Civil and not Criminal Courts 
CRIMINAL PROCEDURE, s. 488—-Settlement between father and mother bar to 
claim for maintenance of child while property stil exists and furnishes 
sufficient means for support of child ... _ ie Fe 
s. 488—Pregnancy by the same man who marries the 
woman not a bar to marriage under Mahomedan Law—Husband liable 
for maintenance of wife and child =. ais Se st 
— 488 (3)—Mode of enforcement of order of maintenance 
—_— s. 4go—Enforcement of order of maintenance—Duty of 
Magistrate to enforce order of maintenance unless it is shown that the 
order is no longer in force—~An order under s. 488, Code of Criminal Pro- 
cedure, cannot be set aside modified by a Civil Court tes TR 
$s. 512—Preliminary conditions requisite befure a depo- 
sition purporting to have been recorded under this section can be admitted 
in evidence “ a tag St vies 5 
s. 514—Order escheating a bail-bond to be made upon 
evidence duly recorded in the case and not upon evidence taken in other 
cases wide 
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s.514——-When the penalty of a bond is only partly en- 
forced under—part of the penalty being remitted neither principal nor 
sureties ate subject to further liability on the bend es re 
5. 544—Only one penalty of a bond—Accused and 
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sureties not to be bound in several sums si sas as 1ig 
————---— §, 545--A court cannot arbitrarily award payment of a 
fine to covera supposed loss, but only for one or other of the objects spe- 
cifled in-— 2 ants oe uae es iv 12i 
——-— ~~ 556—Personally interested — What amounts to being ... 123 
_— = — §.§56—Personally interested—Want of jurisdiction— 
Irregularities viliating proceedings—Prosecution under s. 12, Gambling 
Act, 1899 ‘ wee we a er 125 
—— s. 556~-Conviction under the Stamp Act—for execution 
of a receipt chargeable. with duty without the same being duly stamped. 
District Judge impounding document and sending it to Collector--Collec~ 
tor ordering prosecution before District Magistrate-—District Magistrate 
trying offender—District Judge, Collector and District Magistrate being 
all the same officer-—-Whether jurisdiction of District Magistrate ousted 
by his previous proceedings—Principles governing such cases ies 127 
_ s. 556--Circumstances under which a Magistrate is 
disqualified from trying a case by reason of previous official concern with 
SE. ys tee #3 ws eps eee vo 133 & £35 
— —————-— §. 562—Conviction for lurking house trespass by night 
—Accused 35 years of age--Order under s., 562 in the circumstances 
bad re . + aay see — 1390 
a a s. 562—Criminal breach of trust not being one of the 
offences specified in --A person convicted of—cannot be released on security 
for good conduct under— aes et oe ats 138 
CRIMINAL PRocEDURE——562—Power of Court to release first offenders in 
trivial cases—Procedure—A Courtshould not pass an order for release 
on probation and at the same time a specific sentence in default a3 137 
———_-——,, IRESPASS—-With intention of committing an offence—Not neces- 
sary that the offence should be directed against the person in posses- 
sion ray is van =u ac 352 
nnn, What amounts to—~Insult A wee wa 350 
CROSS-BXAMINATION OF WITNESSES.— Accused may cross-examine each 
witness if he wishes to do so at the conclusion of the examination<in- 
chief — oe Pe at es 5 94 
Cruextty.—Habitual—~ What does not constitute—in a claim for maintenance 104 
CULPABLE HOMICIDE AMOUNTING TO MURDER--Undue advantage taken in 
a sudden fight— ws one Ore sey we 288 
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CULPABLE HOMICIDE, Causing death of thief suddenly discovered and pur- 











sued held to be—not amounting to murder tie 
Death caused by ill-treatment of woman for purpose of 
extorting a confession—Subsequent neglect amounts to—_... 


te Hurt—Abetment—Abetment if the person abetted 
does the act with a different Intention from that of the abettor 

——- Murder—Voluntarily causing grievous hurt ah 

Murder~ Difference between — 

NOT AMOUNTING TO MURDER.—Causing ‘death by ad- 

ministration of datzra poison in toddy for the purpose of detecting 


thieves sis one owe 
SS —~ Death caused by the 
bite of a venomous snake by deceased’s; own act through the alleged in- 












































stigation of a snake charmer re e = ae 
= een em Dangerous weapons _ 
— Grievous hurt se 
CUMULATIVE SENTBNCES OF SOLITARY CONFINEMENT coarany to the inten- 
tion of s. 73, Indian Penal Code eis 


Custopy—Bond fide—of a servant on behalf of his master of opium which 
the latter is entitled to possess—possessicn within the meaning of the 
law-—— re 

Custom—Burman—and Divorce under Buddhist Law~tfees of and ques- 
tions to be considered in aclaim for maintenance wes ani 
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Daccer—Accused arrested in ancther man’s house carrying a—in his paso— 
Conviction under s. 19 (e), Arms Act, correct 4... ae rr 

DavnceRous weapons—Grievous hurt—Culpable homicide not amounting 
to murder—The expression “an instrument which, used as a weapon of 
offence, is likely to cause death” should be construed with reference to 
the nature of the instrument, not the manner of its use ie axe 

Datura—Death caused by administration bb-paisen in teeey for the pur 
pose of detecting thieves ... 

Deara—Causing—of thief suddenly discovered and pursued “held to be 
culpable homicide not amounting to murder re 

Causing of—by administration of datura poison in toddy for pur- 

pose of detecting thieves ... 

caused by the bite of a venomous snake by deceased’s own act through 

‘the alleged instigation of a snake-charmer . 

Caused by ill-treatment of woman for the | purpose of extorting a a 
confession, and subsequent neglect amounts to culpable homicide sa 

Dacres-yoLDER—Liable to prosecution when a decree has been fraudulently 
obtained for amount already paid— .., oe ase 

DxrramaTion—P unishment—False charge with intent to injure —Penal Code, 
$8.211,500 «. ose wwe 

DevinrITION OF FOREST propucs—Interpretation nt forest—~Rough jade- 
stone found on ordinary route from Jade Mines presumed to be forest 
produce—Construction of rules ai eee foe a 

Deronarors —CARtT RIDGES—EXpPLosives— Possession of cedrommnnitornee 

Discuarce—By Magistrate—Re-trial for same age a month later and 
ultimate conviction—No notice given to accused—L egality of subsequent 


proceedings tee wee 


nee 





ete 








DISCREPANCIES IN EVIDENCE— ‘Treatment of—Conviction for taking illegal 
gratification— Measure of punishment ma 
Diseoss of —Meaning of the term—in Excise License Form No. Vu ar 


District Jupce—I mpounding decument and sending it to Collector—~ 
Collector ordering prosecution before District Magistrate—District Magis- 
trate trying offender——All three officers being one and the same officer — 
Principles governing such cases an ee as as 

— oFFiceRS.—No provisions of law in Burma conferring upon—General 

authority to make orders forbidding cart traffic on public toads which the 
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people have been in the habit of using for the passage of their own country 
conveyances... 
Divorce—Under Buddhist Law and Burman custom—Effect of and ques- 
tions to be considered in a claim for maintenance sz 
DocumMrant—Impounding of—by District Judge and rosecution ordered by 
Collector before District Magistrate—All three, District Judge, Collector 
and District Magistrate one and the same sa ik governing 


such cases. sai Fr wae 
Dovusr—Intention of knowledge inferred from nature and extent of i injury— 
Accused entitled to benefit of— ws 


DRAMATIC PERFORMANCE—The word pwe not to be understood as a mere 
synonym for—but includes any public festival or entertainment which 
causes an assemblage sits a 

Perrormaxces Act, so—Holding of pues without a license not 
punishable under—but under s. 14 (2) Upper Burma Village Regulation, 
and s. 7 (2), Upper Burma Towns Regulation... 

Dury—NecLecr or—by headman of ward or elder of block—Duties of— 





Reporting offences— so eas $88 see ~_ 
ELDER OF BLOCK.—Hg&AapMaN Oo” waRD—Duties of—Neglect of duty by— 
Reporting offences see sa ves oes vos 


Enotish Law-——Main object of punishment 

EuROPEAN SOLDIER—Sale of liquor to—in breach of license—Abetment of 
sale—Sale to Agent Ne = ~~ 

Evrorean SoLpiers-—Supply of Itquor to—Mceaning of term “ dispose OF iss 

Evipgexce of accomplices absolved unders.9, Gambling Act, not invest- 





ed with any special value ... ws - 
of general ‘<maalieneiags gaming—Promoting or ~~ in the 
promotion of ... - 





of identification is not necessarily ‘untrue because not "given imme- 
patel after the occurrence—But when such evidence is withheld for a 


time the Court should endeavour to obtain from the witnesses an expla- 
nation of the reason . sn ua 
—_——— or INFORMER—Gambling—Corroboration « elie th 


- Oral confession to Magistrate—No provision for admission in—of 
confession not recorded in compliance with law... 
~~ partly recorded by one Magistrate and partly by another—Withdraw- 
al or transfer of a case under s. 528, Code of Criminal Procedure—Accu- 
sed to to be informed of their option under s, 350 ves gue 
Preliminary conditions requisite before a deposition purporting to 
have been recorded under s, 512, Code of Criminal Procedure, can be 
admitted in— ... sas tie 
———— recorded by another Magistrate cannot be used in a further enquiry 
made under s, 437, Code of Criminal Procedure ... ae 
———— 14 and 15—Evidence of previous convictions when relevant as 
regards the guilt of an accused Sie wea ee 
24~——Con essions caused by inducement, threat or promise to come 
under—The threats must be sufficient to give the accused grounds for 
supposing that, by mak-ng the confession, he would gain an advantage ... 
24-~27—Confessions to be of value as evidence should be free t trom 
reasonable suspicion of corrupt influences, and require some kind of 
extrinsic corroboration —... wt vay 
25—9;—Contession to a Police officer of having given false 
information cannot be proved against person making it “charged under 
s, 182 or s. 211, Indian Penal Code «.. oes or 
—— 30—Penal Code—380—Theft—Conviction without evidence 5s 
m——-—- 57, 101—Prevailing tendency to take for granted many things 
which ought to be proved , 
tame 56—Discrepancies in evidence must be carefully considered and 
their effect allowed for; but when they can be tairly reconciled by explan- 
ation, or naturally and reasonably accounted for, evidence, otherwise 
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trustworthy, cannot be put aside although its value may be pro lente ine 
p2ired solely because of their occurrence 

Evipence 8, gi—Statement of person examined by police ‘under s. 161 
reduced to writing wrongly admitted as documentary evidence 

114, 54—Presumptions arising trom the relation of husband and 

wife jointly charged with being cmcerned in the commission of the same 

offence—lIrrelevancy ot tact of previous of conviction 

114, 133—Although under ordinary circumstances corroboration 
of an accomplice must be afforded by independent evidence, the substan- 
tive rule of law is that a conviction is not illegal merely because it is 
based on the uncorroborated evidence of an accomplice 

————— 133—Policeman or other person procuring an illegal sale of liquor to 
obtain a conviction is not an accomplice whose evidence, if uncorrobora- 
ted, ought not to be accepted as sufficient for conviction . sta 

EXAMINATION OF accusep—Duty of Magistrate to exanune the accused in 


—e 
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both summons and wrrrant cases after the witnesses far the prosecution . 


have been examined ee alte 

ComMPLAINANT—Case instituted on “complaint— 

Magistrate bound to examine complainant im presence « f accused , 

issue of summons without- by Magistrate not em- 

powered under s. 193 (1) (cj, Code of Criminal Procedure, under s, 61, 

Stamp Act, ‘upon strength of sanclion of Cullector to prosecute under s. 

6g—Irregul: arity of procedure pointed out 

Written application by officer in charge ot Railway 
police:station for summons under s. 122, Railways Act— Complainant 
should have been examined he ore issue of process 

Excrsp—21, 49, 59—Menning of the term “ dispvse of ? in Excise License 
Form No Vil 

——-—— 37,38, 57—Under s. “a of the Excise Act the power to arrest 
includes the power to send the accused befor a Magistrate—Prosecutions 
can therefore be instituted on the report of an officer empowered under 
ss, 37 and 38 in cases in which he has arrested or caused the arrest of the 
accused—Avn illegal arrest does not necessarily invalidate a trial 

49—Sale of liquor in breach of license to European soldier — Abet- 

ment of sale—Sale to Agent—Penal Code, 108—Contract Act, 230, 
231, 233 

49-—Illegal sale of liquor toa Burman alleged to be a servant of per- 
son entitled to buy —-Question of fact—Whether sale is really to the Bur- 
man or to some one employing him ... ad 

sonia 49, 52—In Upper Burma there is no license to sell anv liquor, except 
tart to a Burman, and consequently any person, whether a licensee or not 
who sells such liquor toa burman, sells in contravention of s. 21, and 
thereby commits the offence defined in s. 49 

Exrrensrs—-No authority for re-paying to Government out cf a fine witnesses’ 
—already borne by Government—Order that accused should pay “ all 
expenses which complainant has been put to”’ illegal 

ExrLosives—5, 7~-Rules tramed under—Possession of ex plosives—Car- 
tridges and detonators—Ammiinition wv ee 

Exrortion—Accomplice—Ilegal gratification Abetment 

of confession by Police officer by means of hurt—Gravity of offence 
—Enhancement ot sentence oe vee 

~——-— Upper Burma Village Regulation— Requisition for transport 
cart and coolies— Arrangement among villagers to procure exemption by 
contribution of settled quota in money eee awe eg 


PF 


FALSE CHARGE WITH INTENT TO rxNsure—Defamation-~Punishment— 
Penal Code, 211, 500 : 

InroRMATION-——Confession made to a Police afficer of ‘having given 

-~cannot be proved ayainst person making it charged under s. 182 or 211, 

_ Indian Penal Code ie ~ oo. nye 
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Perres—tiz, 14, 15, 25. 27-—Isolated Act of conveying goods or passengers 
in a boat for hire abi the limits of a ferry not punishable under the 
Ferries Act... ee ues 

Ferry Boat—Plying of ~within limits of a fersy for hire ae 

a ie pwe rnelades any-—or entertainment which causes an assem- 

lage kes see 

Ficur—Culpable homicide amounting to murder—Undue advantage taken 
in a sudden fight 

*Finz—Imprisonment in default of payment of-—~cannot exceed one-fourth ‘of 
the maximum term of imprisonment that can be awarded—No authority 
for re-paying to sa secai out of a —witnesses’ expenses already borne 





by Government ers 
Limit of imprisonment j in default of pay went “ph euder s. 12, Guin 
bling Act eas a ays 
—-—-——— Measure of punishment i in imposition of— ... 
w+ Sentence of—or imprisonment in addition to w hipping under 5.2 at 
the Whipping Act, illegal .,. wea - 
First orrenDERS~-Power - of court to release—in tris ial cases— - Peendaee 
- governing such cases age fe — 
Forca~-Criminal—W hat constitutes an unlawful assembly sans — 
‘FoORPRITURE OF BAIL-BOND-~Procedure to be followed for ve 
Foroery-~ What constitutes—Acting dishonestly or fraudulently ais 


Form No. Vil—Excise License—Meaning of the term “ dispose of ” in— ,,, 

Foresrs— The word—as used in the Forest Regulation is to be understaod as 
including everything that is not non- -forest, ‘that is to say, the whole of the 
country except what is specifically excluded under the provisions of the 
Forest or the Land and Revenue Regulations 

—----- RULES 75 (1), 76~-Forest . procedure—Definition—F orest not defin- 
ed-—Interpretation of word —Consequent presumption—Rough jade-stone 
found on ordinary route fram Jade Mines presumed to be forest produce 
—Construction of rules... 

‘FURTHER unevirny— Power of District Magistrate to make~under Ss. 437, 
Code of Criminal Procedure~Accused should ordinar ily be given an 
opportunity of showing cause against—Evidence already recorded by 
another Magistrate cannot be “aed | in— oe apie oe 
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-GAMBLING—4, 12-~The game of géunyin is one of pure skill and does not 
therefore come under the provisions of the law against public gaming ... 
5, 10—Gambling within: view of a Police officer ina enube place— 
Legality of subsequent arrest $6 
6—Before the presumption can ‘be drawn under s. 4 “it must be 
shown that thesearch was made in strict accordance with the provisions of 
—The warrant must be issued after the information has been recorded 
and the provisions of s. 103, Criminal Procedure Code, must be observed 
in the search*—-Information and grounds of belief recorded under s, 6 
should always be filed with the record of the trial oe 
GAMBLING —7—Presumption under—lIssue of warrant under s. 6 
10—Gambling in a naga says is a place to which the public 
haveaccess ... 
10, IT, 13-——Gamb'ing i ina sayat in the compound of a “monastery is 
ali offence punishable under §. ro, as the sayat was a place to which the 
public had access i 
10, If, r2——-Gambling in a threshing-floor ‘punishable ‘under s. ro, 
being a place to which the public have access : 
11—-Convictions for illegal gambling cannot safely be had on 
the mere word of an informer corroborated solely by the bald: statements 
;, of his near relatives and by no other evidence direct or circumstantial ... 
———— 11, 12—-Imprisonment in default of payment of a fine under—is limi- 
ted to one-fourth of the maximum term of imprisonment for the offence. 
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Gamsiing Acr—s. 12~—Presecution under~— Magistrate at the same time 
Prosecutor and Judge—Personally interested—Irregularities vitiating 
proceedings .. aa re 368 ane 

12—Limit of imprisonment in default of payment of fine under— ... 

—r——— £2, 14, 9—-Offences under clauses (a2) and (d) of s. 12 may be 
separately punished—Magistrate precluded by s, 14 from taking cogni- 
zance of offence under s. 12 committed more than a month before receipt 
of report-~To allow gambling in one’s house or to lend money for gam- 
bling is not fey se an offence—Evidence of accomplices absolyed under 
S, 6 not invested with any special value “es es = 
17——Procedure in demanding security with reference to s, 17-—- 

Appeal against order passed by Subordinate Magistrate lies to District 

Magistrate : ea rer : : 

——_13—Unlawiul gaming-——-Promoting or assisting in the promotion 
of—Evidence of general repute ‘ws ane ee ase 

GENERAL REPUTE—Evidence of—Promoting or assisting in the promotion of 
unlawful gaming 3% ee wa tee we 

Génnyin—The game of—is one of pure skill and does not therefore come 
under the provisions of the law against public gaming — we 

Goons—lsolated act of carrying—or passengers in a boat for hire within 
the limits of a ferry not punishable under the Ferries Act... oe 

Grail micaTion—IHegal—Abetment—Accomplice—Extortion oe 

Grizvous suRT—Culpable homicide not amounting to murder—Dangerous 
weapons _— “st sua _ ae nes 

Voluntarily causing of—Intention or knowledge inferred 
from nature and extent of injury..." a0 +o ve 

—— Voluntarily causing of—Culpable homicide—Murder 

Gur1tty—Plea of—Conviction on—When people are so ignorant of the most 
elementary legal principles—Danger of accepting admission without closest 
scrutiny of the meaning of the acknowledgment ot . 

——-— Plea of —Conviction of murder—Need for extreme caution in accept- 


eee 





=© one 











ing a plea of guilty, particularly in a.capital case : = a 
—-~—- Plea of—Conviction of murder—Culpable homicide not amounting 
to murder ae BY ae Sas wae ales 
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HarmM—Concent to suffer—given under a misconception of fact «. oe 
nae MAN Of WARD—Requisition by—to report arrival of strangers—Un- 

awful -_ apse se se 
Elder of block-—Duties of—Neglecting duty 








by—Report- 
ing offences ie eee - “09 
—Lawful requisitions by— vee ss * 
HEADMAN—ViLLacs—Conviction under s, 6, Upper Burma Village Regu- 
lation, by—does not involye enhanced punishment under s. 75, Indian 
Penal Code, or under ss. 3 and 4, Whipping Act oe wt 
HicH Court—The law as regards persons other than Chins in the Chin 
Hills is that in force in Upper Burma exclusive of the town of Mandalay 
and the Court oftthe Judicial Commissioner is the—Appeal from Super- 
intendent, Chin Hills, as District Magistrate lies to Superintendent, Chin 
Hills, as Sessions Judge and not to the— “10 + ee 
Homicipze—Culpable—-Murder—Differénce between oe i ae 
Hoos tresrass—Lurking—by night—Acts constituting—Entry of house by 
appointment ... a os es see ose 
What constitutes—When punishable with whipping: Pr 
Hurt caused by lethal weapon—Constituents of offence—Medical evidence 
—-~—— Cuipable homicide—Abetment—If the person abetted does the act 
with a different intention from that of the abettor oo = #8 
~——-—— Extortion of confession by Police officer by means of—Gravity ot 
offence—Enhancement of sentence... see a5 sos 
Grieyous—Culpable homicide not amounting to murder—Dangerous 
weapons <5 iu ai st vem 
——+— —-Volunt -rily causing of —Murder—Culpable homicide... 
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Hurt—Grievous Voluntarily causing of—Intention or knowledge inferred 
from nature and extent of injury . sie i 

— Voluntarily causing ot-—- Knowledge ot offender 

HusBanD and wite jointly charged with being concerned in the ‘commission 
of the same offence—P resumptions atising from the relation of— aby 
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IpENTIFICATION——-Evidence of—not necessarily untrue because not given 
immediately after the occurrence—But when such evidence is withheld 
for atime, the Court should endeayvcur to obtain from the witnesses an 
explanation of the delay... ay eis 

ILLEGAL ARREST does not necessarily invalid atea trial ze 

SALE OF LIQUOR—Policeman or other person procuring an— to obtain 

2 conviction is not an accomplice whose evidence, if uncorroborated, ought 

not to be accepted as sufficient tor conviction 

to a Burman alleged to be the servant ‘ota person 
entitled to buy—Question of fact re “6 se 

GRATIPFICATION—Abetment—Accomplice—Exto: tion 

Conviction under s. 161, {ndian Penal Code, for taking 
~~-Discrepancies in evidence— lreatinent ot— Measure of punishment ... 

IMPRISONMENT commuted to transportation—Proper course is to pass a 
sentence ot transportation at once, citing s. 59, Indian Penal Code 

w= Enforcement of order of maintenance It is enly en account of the 
amount due after the execution of “ as warrant ” that imprisonment may 
be ordered on sis 

General principles to be followed i in n awarding the punishm ent o1—. 

in default of payment of a fine under s. 11 or 12 of the Gambling 

Act is limited to one-fourth of the maximum term of imprisonment 

tor the offence .. 

in default of payment ‘ol compensation ordered under s. 250, Code 

of Criminal Procedure, cannot be awarded at once unless the person or- 

dered to pay fails to execute a bond under s. 385 ve 

in default ot furnishing security—-when in excess of one year cannot 
be awarded by a Magistrate—Accused to be detained een orders of 
Sessions Judge ene 

——-——- Imposed either substantively or in default of payment ‘ot fine under 
8. 34 of the Police Act must be simple 

Limit of—in default of payment of fine under Ss. 12, Gambling Act. 

Sentence of—or fine in addition to whipping under s. 2 of the Whip- 

ping Act, illegal 

Substantive term of-—Date from which it should run when accised 
has been released owing to amission of substantive term through an error 
in warrant of commitment 

ImprisoNMent,—Substantive term of -- may appropriately be awarded i 
addition to.a substantial fine in certain circumstances for offences amdee 
the Opium Act a vee 

"INFORMATION.—Request by a villag ger to the yt wagaung not to report the 
offence—Not such an intentional omission to give—as is punishable under 
s. 202, Indian Penal Cude .. 

InvoRMgR—Convictions - for illegal gambling cannot be safely ‘had on the 
mere word of an——corroborated solely by the bald statements of his near 
relatives and py no other evidence direct or circumstantial 

ANWABITANTs of a town are punishable under the Towns Regulation for 
neglect to comply with lawful requisitions by headman ot ward—Requisi- 
tion to report arrival of strangers unlawtul se = 

InguRy—Personal—Not a rash or negligent act—When an act ‘of violence, 
which is itself an offence, has been committed, the nature of the offence 
depends on the knowledge of the offender ‘ 

-——-—— To constitute the offence of criminal intimidation the—threatened 
must be illegal ... a wwe a oe a0 
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InsurRy—-Voluntarily causing grievous hurt—Intention or knowledge infer- "I 
red from nature and extent. of-- as oe aie 316 
{rocuLaTron—~ Not unlawful under s. 269, indian Penal Code ... 280 
IntTeRssteD—Personally—WV hat amounts to being—Code of Criminal Prom 
cedure,556 =... . a6 ws xi 123 
insutT—Criminal trespass What amounts to— 350 
—— Intended to provoke a breach of the peace—Essence of offence 
—Section 504, Indian Penal Code... ‘ie wee — 300 
Jape minEs~Rough jade-stone found on ordinary route from—presumed 
to be forest produce— Construction of rules = : 196 
JaDe-sTONE—Rough—found on ordinary route trom Jade Mines—presumed 
to be forest produce—Construction of rules 196 
Jupicrat ProcespINc—An investigation by the police under s. 161, Code 
of Criminal Procedure, is a stage of a—within the meaning of explanation 
2tos, 193, Penal Code... 31 
JuRIsDICTION—Assumption of-—by treating ‘offences under s. 384, indian Penal 
Code, when an offence under s. 376 has been committed si 327 
Assumed by Magistrate by trying for a minor offence when z a 
major offence has been committed—Sexual intercourse with minor without 
parents’ consent punishable under s. 366, Indian Penal Code nia 328 
Disqualification of a Magistrate from trying a case by reason 
of his previous official concern with it—Circumstances under which—_... 133 & 135 
District Judge impoundimg document and sending it to Col- 
lector— Collector ordering prosecution before District Magistrate—District 
Magistrate trying the offender—District Judge, Collector and District 
Magistrate all being the same officer—Whether jurisdiction of District 
Magistrate ousted by his previous proceedings in other capacities Ge 127 
Duty of Subordinate Magistrates to refer immediately to a 
superior Court cases im which there is reason to believe that an offence 
beyond their own jurisdiction has been committed—-Trial of a major 
offence asa minor - 84 
—— Trial held without—Lligh Court’s powers ‘of revision—-Order by 
High Court for retrial after acquittal .. gr 
—— Want of—Magistrate at same time prosecutor and Judge— 
personally interested —Irr egularities vitiating proceedings ... a 125 
L 
Lasour-—Compulsory—Linlawful—Slavery 337 
LerHaL WkAroN—tiurt caused by--Constitnants of offence-—-Medical evi- 
dence ' 318 
Lravor—Conviction | on evidence of a man sent by a Police officer with 
marked money to purchase 176 
va illegal sale ot—to a Burman, alleged to be the servant of person 
entitled to ‘buy~ Whether sale is really to the Burman or to some one 
employing him-—-Question of fact oes m3 187 
Sale of—in breach of license tu Kuropean soldier —A betment of 
sale—Sale to Agent ' 184 
—— Sold to Burman in Upper Burma, except tari is sold in contraven- 
tion of s. 21, Excise Act, and an offence under section 49 is thereby 
committed re ue 189 
LURKING HOUSE TRESPASS BY NiGHT—Accused 35 years of age—Order under 
s. 562, Criminal Procedure Code, in-the circumstances bad .. £39 
sereteonens ———— Acts enereaoinig = Eig of house by : 
appointment ses eee M mr ae 345 > 
Maetsrrare—Disqualification of a—from trying a case by reason of his 
previous official concern with it ais isk +o 333 BE 135 
(oaeercnnnat Offences under the Railways Act cannot be tried by~—of the 
grd class a a a ssi a ss 374- 


INDEX, 


MacisTrRaTe not precluded from trying an offence reierred to in §,-195, 
Code of Criminal Procedure, when the offence is committed in con ie 
of his authcrity, not as a Magistrate but as a Civil Judge ~... 

Specially empowered under the Retormatory Schools i 
Youthful offender wis 

ManoOMEDAN Law—Pregnancy by the same man who marries the woman 
ee bar to marriage under— Husband liable for maintenance ot wife and 
child . ae sas ay 

Main TRNANCE—See Geiniinal Procedure, 488, 490. 

Major Orrence—Trial of a—as a minor—Duty of Subordinate Magistrates 

Markxep Monny—Conviction on evidence of a man sent by a Police officer 
with—to purchase liquor... wi oe 

Marriace—Common views and habits of U pper Burmans as to parental 
rights in matters relating to—of their ekildren—WKidaaopines Section 366, 
Indian Penal Code ‘ 58s “a3 

under Buddhist Law—contracted with 2 minor without parents’ 
consent not valid— Sexual intercourse without such consent—* illicit inter- 
course” within the meaning of s. 366, Indian Penal Code 

Mast sr aND sErvANtT—Sale of liquor to seryant not entitled to purchase 
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for master—Question of fact . ave 
Masrer—Opium « carried by a servant for his—Possession as distinguished 
from custody—-Opium Act 9 (c) sus 


Mares’ Receirr—Holder of—is presumed, till the contrary is proved, to be 


in possessiun of the consignment covered by it... 
MEASURE OF PUNISHMENT—Conviction for taking illegal weatiieatinn Hye 


dence—Discrepancies in— Treatment of — 
° Character of an accused “person ‘may fitly be 


taken into consideration in fixing the--but there must be discretion in the 
matter cs a ee ave 


























~reenee - in imposition of fine wns <r ake 

. Principle and—fvidence—Waging war against 

the Queen ee uw eis a 
MepicaL nvipence—Hurt caused by lethal weapon ... aa 


Mis es—Jade—Rough jade-stone found on ordinary route from—presumed 
to be forest produce—Construction of rules 

Minor ovrenca—Trial of a sul offence as a—Duty of Subordinate Ma- 
gistrates ans 

Minor—under Bnddhist Law —Marriage contracted with a—without parents’ 
consent not valid - Sexual intercourse without such consent-—“ Illicit in- 
terccurse ” within the meaning of s. 366, Indian Penal Code ms 

MisarPRoPRIATION—Prcof of—or conversion necessar y for conviction for 
criminal breach of trust 

Miscutsr—by causing diminution of water for agricultural purposes ~ - Section 

’ 430, Indian Penal Code __... 

—-—~--— Essence of the offence of—Wrongtul loss or ‘damag ve—Procedure— 
Errors committed in— x 

Monastery— Gambling in a cayat in the compound or ais an offence 
punishable under s.10 of the Gambling Act, as the sayat was oe 
to which the public had access 

Moveaaie pRorerty—Taking of—by a ‘creditor trom debtors’ possession 
without his consent amounts to theit ... +0 

Municrrat— 121,—-Committee— Municipal—Empowered to require an owner 
to allow servants of the committee reasonable access to, or passage vver, his 
land tor scavenging pie whether those purposes concern the land in 
question ur other land ¥en 

Murper—Causing death of thief suddenly ‘discovered and pursued held to be 
culpable homicide not amounting to—... os 

Culpable homicide amounting to—Undue ‘advantage taken in a 

sudden fight ,., ey savy nee 0 

Culpable homicide— Difference between =». ow bia 
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Murpgr—Culpaple homicide not amounting to—Causing death by adminis- 
tration of datwra poison in toddy for the purpose of detecting thieves 
Culpable homicide— Voluntarily causing grievous hurt 
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NoN-COGNIZABLE casE—Without examination of complainant and without 
issue of warrant, police directed to investigate in a~and accused given 
into police custody—Irregularity ot Procedure... sig 

Norics To accusep—fFailure to issue—against retrial for same charge a 
month later after discharge by Magistrate—Legal:ty of subsequent pro- 


ceedings ony 
Nursance—Public—What constitutes—The = Whipping Act applies only ‘to 
offences under the Penal Code sa si 


0 


Oprrences—Reporting of—Neglect of duty by headman of ward or elder of 
block ive 
OFrEeNnDER. on Siree-—Power of Court to rlewesii trivial cases — Procedure es 
OrrumM—g.—For a conviction under the Opium Act it matters not, so far as 
the legality of the conviction goes, by whom the accused was arrested or 


found in possession sa0 ies 
anmeny (c) —Pessession—A betment——Presumption sas oe 
————newee- Possession of opium without license—Opium carried by a ser- 


vant for his master—Possession as distinguished from custody—Bone 

Jide custody of a servant on behalf ot his master of opium which the latter 

is legally entitled to possess~-not possession within ihe meaning of the 

Law —“Saotsy it master could not legally possess... 

- When an accused person is convicted of an offence under the 

Opium Act under conditions which lead the Magistrate to conclude that 

he is engaged in traffic in opium ona large scale, or in tcansportivg 

opium in considerable quantities, a substantive term of imprisonment my 

appropriately be awarded in addition to a substantial fine 

9 (c) 10.—The holder of a mate’s receipt is presumed, till the contrary 
is ae to be in possession of the consignment covered by it ies 

ORAL convession TO Magistrate. ~ Nu provision for admission in evidence 
of confession not recorded in compliance with law 

ORDER passed to prejudice of accused in appeal on revision by District Ma- 
gistrate requiring him to furnish security to kesp the peace under s. 106, 
Code of Criminal Procedure—Notice to accused before passing order .,, 
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Parpon—Tendered under section 337, Code cf anaes Procedure —Reasons 
to be recorded ... on x88 aie 
Passencers—lIsolated act of carrying goods or—ina : boat for ice within the 
limits ot a ferry not punishable under the Ferries Act ser 
Pxace—Breach of the-—Insult intended to provoke a—Essence of offence— 
Section 504, Indian Penal Code ie 
Security to keep the—-Act_in respect of which —is required—must be 
an act which is shown to be in contemplation at the time the informat.on 
is yen one ans eee 
a ake to keep the—Irregularity of procedure—Conditions neces- 
sary for demanding-— ee si 
Pzanat Cope. The Whipping Act applies to offences under the—only ary 
21—A petition-writer is not a public servant as defined in— ... 
—————— 59~—-Imprisonment commuted to transportation—Proper course 
is to pass 4 sentence of transportation at once pra eee see 
—-——-— 63 Measure of punishment in imposition of fine... we 
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Penat Cong, 73—Solitary confinement—Cumulative sentences of —contrary 
to the intention of — tas atte 7 
975—Conviction under s. 6, Upper Burma Village Regulation, 
does not involve enhanced punishment either under—or ss. 3 or 4, Whip- 
ing Act— . sats is iss a ue 
mae Sere t1o—Abetment if the person abetted does the act with a 
different intention from that of the abettor—Culpable homicide—Hurt .., 
12i.—Waging war against the Queen ~ Evidence—Principle and 
measure of punishment... os ore 
143, 143- Unlawful assembly—What constitutes ~ Criminal 
force see wits : bee 
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een 6tr--Conviction under~for taking illegal gratification —Evi- 
dence-—-Discrepancies in—Treatment of—-Measure of punishment ons 
——161, 109,—IHegal gratification—Abetment—Accomplice—Extor- 

tion one eee es 


167—Police officer reducing statements to writing under s. 161, 
Code of Criminal Procedure, is a public servant charged with their pre- 
paration within the meaning of — fod aie ae 
170—Public servant—Personation of-——Petition-writer—not 
Publice servant as defined in s. 21, Indian Penal Code _ te 
174, 225B—Resistance to arrest under s. 337, Code of Civil Pro- 
cedure, in civil executicn cases—Section 174 inapplicable—Offence falls 
under s. 225B jae ssa 5% és a 
——182, 211—Confession toa Police officer of having givin fatse 
informatisn cannot be proved against person making it charged under— 
Difference between sections a ase se ” 
——186—Obstructing public servant in discharge of public functions 
—Obstruction must be intentional and direct ens 5 ade 
188—There are no provisions of law in Burma conferring upon 
District Officers general authority to make orders torbidding cart traffic 
on public roads which the people have been in the habit of using for the 
passage of their own country conveyances ain as wed 
-193— An investigation by the police under s, 161, Code of Crimi- 
nal Procedure, is a stage of a judicial proceeding within the meaning of 
sry peti 2 to—Arrest by police for an offence under—without warrant 
illega sm ea ve as Ses hon 
202—Request by a villager to the Pwagawng to whom an offence 
has been reported, not to report the offence—Not such an intentional omis- 
sion to give information as is punishable under— aa ae 
———210—If a decree-holder obtains satisfaction of a decree but fails 
to certify it under s. 258, Civil Procedure Code, and then proceeds to take 
out execution of the same decree, he is clearly liable to prosecution under 
——211, 5co--False charge with intent to injure—Defamation— 
Punishment _... sis di tee ee 
——-, s. 269——In order that there may be a conviction for inoculation 
under—it must be shown that the act is done, if not unlawfully, at least 
negligently, and the mere performance of inoculation is not punishable 
under the section 59 see a8 — ee 
, 8. 299, 300—Culpable homicide—Murder—Difference between 
, 299, 304——Death caused by ill-treatment of woman, for the 
purpose of extorting a confession, and subsequent neglect amount to 
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culpable homicide vain vai on <9 ae 
, 8, 300, 302.--Culpable homicide amounting to murder—~Undue 
advantage taken ina sudden fight _... ges ck at 
, 300, 30¢-—-Causing death of thief suddenly discovered and 
pursued held to be culpable homicide not amouting to murder ae 








, S. 302, 304—Conviction of murder on plea of guilty—Culpab! 

homicide not amounting to murder__.. aint a pat 
» 8. 302, 324——Murder—Culpable homicide—Voluntarily caus- 

ing grievous hurt — on eee aoe ne 
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Prenat Cops, S. 304.~—Culpable homicide not amounting to murder—Causing 
death by administration of datzva poison in toddy fcr the purpose of 
detecting thieves “ mea se tae ses 

a ———, SS. 304, 304A, 336—Culpable homicide not amounting to mur- 
der—Causing death by rash or negligent act not amounting to culpable 
homicide—Doing an act so rashly or negligently as to endanger human 
life—Consent to suffer harm—Consent given under a misconception of 
fact—Death caused by the bite of venomous snake by deceased’s own 
act through the alleged instigation of a snake-charmer 2s nm 

eee, SS. 304, 324, 325 —Culpable homicide not amounting to murder 
— An instrument which used as a weapon of offence is likely to cause 
death should be construed with reference to the nature of the instrument 
and not the manner of its use—Grievous hurt : - 

——-, $8. 304A., 323 —Personal injury intentionally caused is neither 

a rash nor negligent act,~-when an act of violence which is itself an offence 

has been committed, the nature of the offence depends on the knowledge 

of the offender ~~ or ue ae . 

25—Voluntarily causing of grievous hurt—lIntention 


wi ——enrmisialy SS} 33'3),.:92 
or knowledge inferred from nature and extent of injury--Accused entitled 


to benefit of doubt rer Sa ae ae es 
————- ———, S.  334--Hurt caused by lethal weapon—Ccnstituents of 
offence-—Medical evidence—Character of an accused person may fitly be 
taken into consideration in fixing the measure of punishment but there 








must be discretion in the matter is att n pe 
—_——, sS. 330—-Extortion of confession—by Police officer—By means 
of hurt--Gravity of offence—Sentence enhanced 23 


a, §. 354— Assault or use of criminal force to a women with intent 
to outrage her modesty—-attempt at rape—Need for caution in dealing 
with such cases— ee oT Be ass he 

————————, 88. 354, 376, 51 Assumption of jurisdiction by treating offences 
under Jatter section under former-~Inadequacy of punishment “a 

————,, SS. 354, 376, §!1—Improper trial of offences falling under ss. 
376, 5iL under s. 324 ate sre Lae eee tee 

steams , 88. 363, 366—Under Buddhist Law marriage contracted with 

a minor——without parents’ cunsent not valid—Sexual intercourse without 

such consent is * illicit intercourse ” within the meaning of s. 366, Indian 

Penal Code—lJurisdiction assumed by Magistrate by trying for a minor 

offence when a major offcnce has been committed oe a 

——- —, SS. 306—Abduction of womao with intent that she may be com- 
pelled to marry against her will—Kidnapping—Common views and 
habits of Upper Burmans as to parental rights in matters relating to the 
marriage of their children—-their notions of domestic authority—found- 
ations of such notions—regard to be had to them in determining the mea- 
sure of punishment for offences connected with marriage and the abuse 
of parental power under English law— Main object of punishment sack 

——, s. 374-—Unlawful compulsory labour—Slavery = 

—_——_—_—-—-, &. 379 — faking of moveable property by a creditor from debt- 
or’s possession without hts consent amounts to theft so oe 

fcipite asia erat 280—Theft—Conviction without evidence . i 

—_——--——-—,, S. 384—Extortion— Upper Burma Village RP egulation—Re- 
auisition for transport carts and coolies——Arrangement among villagers 
to procure exemption by contribution of settled quota in money 5% 

——--———~, §, 466— Criminal breach of trust —W hat constitutes—Essential 
point—Proof of misappropriation or conversion necessary for conviction 

__—--———, & 412—Dishonestly receiving stolen property, knowing or 
having reason to believe that the possession thereof had been transferred 

_ by the commission of dacoity--Conviction on plea of guilty—Ignorance of 
Burmans as to most elementary legal principles—Proot required waive 
, S. 426—Mischief—Essence of the offence of—Wrongful loss or 


damage~-Procedure—- Errors committed in— oe ‘ ove ee 
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Penat Cope, s. 430—Mischief by causing diminution of supply of water fer 

agricultural purposes ase coe “+ a aes 
, 8S. 441, 452:—Criminal trespass with intention of committing an 
offence—Not necessary that the offence should be directed against the 
person in Possession wae ™ te ee - 
,58. 441, 448, $09—Insult~Trespass—Criminal—W hat amounts 
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to— tes «ee nae wae mee ane 
—-—:-- » $8. 453, 456—-Conviction under s. 453, Indian Penal Co:’e, when 
offence fell under section 456, Indian Penal Code—Lurking house tres- 
pass by night—Order under s. 562, Criminal Procedure Code, in the cir- 
cumstances bad— — sais aes ae 
——~——--——, 5. 456—Hcuse trespass—What constitutes—Punishable with 
whipping only when committed in order (0 commit an offence punishable 
with whipping ... ee 53 wae soi ses 
, S. 457—Lurking house trespass by night—Acts constituting — 
Entry of house by appointment Sie “te ans iss 
——, s. 463—Forgery—-What constitutes—Acting dishonestly or 
fraudulently... ea eas “é ~ Bs 
, S- 503—To constitute the offence of criminal intimidation the 




















harm threatened must he illegal aos Ee 7 we 
——., S. §04;—~What constitutes an offence under— ts 5 
——-—, s. §4—Insult intended to provoke a breach of the pea 


Essence of offence consists in the effect which it is likely to produce upon 

the person to whom the provocation is addressed, not upon any other per- 

son who may come to know of it sa see me rece! 
PRESONALLY INTERESTUND—Circutnstances under which a Magistrate is dis- 
qualified from trying a case by reason of his previous official concern with 

1G as sine sea . «ee nee ses 5% 
District Judge impounding document and send- 

ing it to Collecter—Collectur ordering prosecution before District Magis- 
trate—District Magistrate trying the offender—District Judge, Collector 
and District Magistrate being all the same officer-—Principles governing 
such cases ems 


ee ee 
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—= - Magistrate at the same time Prosecutor and Judge 
—Irregularities vitiating proceedings soci apd oe 
: —-——- What amounts to being Code of Criminal Pro- 
cedure,556  ... = e hie Eee 
PuTITION-wRITER—not a public servant as defined in s. 23, Indian Penal 
Code was " pee se oe 
Ppace or TRIAL—Accused triabie in district where act is done cr where con- 
sequence ensues ~ es ss 
Piva OF GUILTY — Conviction of murder—Culpable homicide not amounting 
to murder ace ees adie 
——— Conviction on--of murder—Necd for extreme caution j 
accepting a plea of guilty, particularly in a capital case 2 Jas 
Pxiga oF GuILTY—Conviction on—where people are so ignorant of the most 
elerhentary legal principles—Danger of accepting admission without clos- 

est scrutiny of the meaning of the acknowledgment Se , 
Powics, S. 34—Imprisonment imposed either substantively or in default of 
payment of fine under—niust be simple ang sag oe 

, S. 422—The prosecutions referred to in—are for acts done cr purport- 
ing to be done by a Police officer in the execution vf his duty as a Police 
officer—and not for acts done apart from the execution ofhis duty ... 
Pouice orricer—Confession to a—vf having given false information cannot 
be proved against person making it charged under ss. 182 or 2tr, Indian 
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Penal Code... ae es — - 
Conviction on evidence of a man sent by-—-With marked 
money to purchase liquor pie a es er, 
Extortion of confession by—by means of hurt—Gravity of 
offence— Enhancement of sentence... ass ave me 
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“XX INDEX. 


-Powice Orricer—Gambling within view of ain a public place—Legality 
of subsequent arrest oe eS 

Prosecutions referred to in Ss. 42 of the Police Act, are for 

acts done or purporting to be done by a—in the execution of his duty 

as a -~~and not for acts done apart from the execution of his duty a, 

reducing statements into writing under s. 161, Criminal 

Procedure Cede, is a public servant charged with their preparation 

under s. 167, Penal Code 

REPORT—Case instituted on a—or on information given bya Police 

officer—Order for payment of compensation to accused under s. 250, 
Code of Criminal Procedure, illegal .., ait " 

Posszssion or OpiuM—Abetment—Presumption _... 

——— without license—Opium carried by a servant for his 

master— Possession as distinguished from custody 

without license in a conviction for—immaterial by 
whom accused was arrested 

Possession — The holder of a mates’ receipt is presumed, till ‘the contrary 
is proved, to be in—of the consignment covered by it ih 
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Preenancy —by the same man who. marries the woman not a bar to marriage 


under Mahomedan !-aw—Husband liable for maintenance of wife and 
child ee 

PREVIOUS convictions - Evidence of-when relevant as regards the guilt 
of an accused ae oi ; 

— irrelevancy of fact of— ... 

Procepurz—in cases where first offenders are released in trivial cases 

Errors committed inm-—Mischief— Essence of the offence of— 
Wrongful loss or damage—N o authority for repaying to government out 
of a fine witnesses’ expenses already borne by Government—No auth- 
ority for order to pay “ all the expeises which sik eaeeniale has been put 
to. = 

PROMISSORY yote—Document ‘executed . on paper bearing a one anna stamp 
and attested by witnesses held to be a—not a bond 

PUBLIC NUISANGE—W hat epee peer The Whipping Act applies only to 
offences under the Penal Code 

-Puszic pract—Gambling within view of : a | public officer in a—Legality ‘of 
subsequent arrest 

RoaDS~——No provisions “of law in’ Burma conferring upon district 
officers general authority to make orders forbidding cart traffic on— 
which the people have been in the habit of using for the passage of their 

_ own country conveyances 

-PyuBLIG SERVANT—Obstruction of—in discharge of public functions —Obs 
truction must be intentional and direct ; ¥. 

Personation of—Petition- writer — not a-—as : defined in 

s. 21, Indian Penal Code 

—— Police officer reducing statements into writing under s, 
161, Code of Criminal Procedure, is a—charged with their preparation 
within the meaning of s. 167, Penal Code oe 

PUNISHM unt—Inadequacy of--Assumption of jurisdiction by treating offence 
under s. 354, Indian Penal Cude, when an offence under s. 379. has been 
committed . 

_— Measure and main aiickk of—General principles to be 
followed in awarding—of imag Ee “PBN ADPIRE ~~ MREBES and 
the abuse of parental power wy eey x 

+ Measure of—in imposition of fine 

Measure of-—Character of an accused person may fitly be 
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~ 
taken into consideration in fixing— sa +5 
~—— Measure of--Conviction for taking illegal gratification— 
Evidence—Discrepancies in—Treatment of— en 


—- Measure of—Principle and—Evidence—W. ar— Waging of 
—against the Queen wes és sey ea 6% 








Page. 


Zit 


29 
68 
237 
232 
239 


24a 


ILO 
144 
17 
137 


347 
380 


392 


268 
266 


265 


29 


INDEX 


Pwx—includes any festival or entertainment which causes an assemblage... 
‘Pwes—Regulation of—provided for in s. 14A, Upper Burma Village 
Regulation, and s. 7 tA), Upper Burma Towns Regulation, and not in 
s.10, Dramatic Performances Act— Cases for holding—without a license 


are triable by any Magistrate ive one wie oe 

. Q 
Qusen.—Waging war against icilimemeieilihas: ai and measure of 
punishment : se bu ie i Seta 

R 


RatLways,—122—Prosecution under—for unlawfully entering upon a rail- 
way—instituted on a written application from officer in charge of railway 
police-station for a summons—Summons issued without examination 
of complainant—s. 122, Railways Act, not being one of those mentioned 
in $. 132 which confers the power of arresting without warrant for certain 
offences under the Act, the procedure applicable to non-ccngizable cases 
should be followed ins ~ 

» 133-—Offences under—cannot be tried by Magistrates of 





the 3rd class ie st <tr 
Rare—Attempt at —Coaninal | force'to a woman with intent to outrage her 
modesty sts 


Rsceret—Holder of mate’s—is is presumed, “till the contrary is proved, to be 
in possession of the consignment covered by it... 

Refusing or neglecting to ave a—when required to do so punish- 
able under the Siamp Act 

Rerormarory Scuoors—8 (2), 1 (1)— “Magistrates specially “empowered 
under-~Youthful offender 

Re-TRIAL~—for same charge a month later after discharge by Magistrate 
and ultimate conviction—No notice given to accused——Legality of subse- 
quent proceedings awe ‘ 

Revision—A pplication for—of order of acquittal refused when application 
not received till time allowed by Jaw of limitation for appeal from acquit- 
tal had all butexpired ... 

High Courts’ powers in—-Order by High Court for retrial after 

acquittal ate ous we 

Power of District Magistrate in appeal or—to require an 

accused person to furnish security. to keep the peace under s. 106, Code 

of Criminal Procedure—Notice to accused before an order is passed to 
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oe 





his prejudice ats 
RuLes—framed under ss. 5 and. 4, Explosives Act,--Possession of explosives 
—Cartridges and detonators wa one ve ms 

(=< 
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Srcurtry—Procedure in demanding—with reference to s.17, Gambling Act 
—Appeal against order passed “by Subordinate Magistrate lies to the 
District Magistrate 

Servant— Gun carried by a—for a master who i is legally entitled to possess 
and go armed—Carrying arms does not necessarily equal going armed 

Opium carried by a~for his master—Possession as distinguished 
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from custody ..- “ _ 
————Public—Obstruction of-—in discharge of public functions—Obstruc- 
tion must be intentional and ‘direct re 


+ Public—Personation of —Petition-writer "not a-—as defined in 
s. 21, Indian Penal Code ... 

SerrLemen t—between father and mother—Bar to claim for maintenance ‘of 
child while property still exists and furnishes sufficient means for sup- 
portof child... eas Bish 

Sravery—Unlawful compulsory labour’ s, 3745 Indian Penal Code 

SNaKE-cuARMER—Death caused by a Venomous snake by deceased’s 
own act through the alleged instigation of a— ... seg a 
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XU INDEX. 


‘SOLITARY CONFINEMENT—Cumulative sentences sine 4 to the inten- 
tion of s.73, Indian Penal Code ie 

‘StamPps—30—65—Refusing or neglecting to give a receipt when “required to 
do so punishable under— .. ion 

Stramps—62—Document executed on paper bearing a one anna "stamp and 
attested by witnesses held to be a promissory note and not a bond 

SrTrancers—Requisition by headman of ward to report arrival of~Uniaw~ 
ful--Towns Regulation, 7 (2) , 

SUMMARY TRIAL ~ Wrong il summarily, of an offence which cannot be 
so tried-—An accused person cannot be convicted ina canny trial of 
offence which cannot be tried summarily 

‘Surstres—and accused not to be bound in several sums+-Onl; y one penalty 








of a bond : 
- for good behaviour—Cannot each be required to ‘pay the full 
amount of the bond ro His Sie sis ap 
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TuevtT—Taking of moveable property by a creditor from debtors’ possession 
without his consent amounts to-— is : 
——Penal Code, 380-—Conviction ee evidence 2 igo 
‘Turer—Causing death of—-Suddenly discovered and pease! held to be cul- 
pable homicide not amounting to murder 
—--———- Death caused by administration of datura poison in toddy for the 
purpose of detecting—-Culpable homicide not amounting to murder -.. 
£ urEeat—Contessions caused by inducement or promise—irrelevant in criminal 
: proceedings—Irregularities committed in course of proceedings 
‘Tarrat—Contessicns caused by-—-to come under s. 24 of the Evidence Act, 
the threat must be sufficient to give the accused ground for supposing 
that, by making the coufession, he would gain an advantage wae 
TuresHing—FLoor—Gambling in a—punishable under s. 10 of the Gam« 
bling Act, the—being a place to which the public had access 
Towns ReGuLaTion, s. 6—Neglect of duty by headman of ward or elder of 
block~-Duties of—Reporting offences rr 
s. 7A.—Holding of pwes without a license punish- 
able under~and under s. 14(A), “Upper Burma Village Regulation, and 
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not under s. 10, Dramatic Performances Act... a5% 
ee en, §. 7(2)—T awful requisitions by headman ‘of ward .. 

, s. 7(2)—Headman of ward~~Requisition by—to re- 

port arrival of strangers—Unlawful ... 8 — 


pe RANSACTION— Meaning of word—Code Criminal Procedure, Ss 235(5) cnx 

TRANSFER OF CASE under § 528, Code. of Criminal Procedure—~Proceedings 
should be commenced afresh—Accesed to be informed of their option 
under Ss. 350 «a. 

TRANSPORT CARTS AND cooLres—Requisition fe :—Arrangement among yil- 
lagers to procure exemption by contribution of setuled quota in matey 
Extortion wea 

TRANSPORTATION Imprisonment commuted to—Proper course is t@ (fass a 
sentence of transpcrtation at once, citing s. 59, Indian Penal Code eae? 

Trespass—Criminal—with intention of committing an offence--Not neces- 
sary that the offence should be directed against the person in posses- 
sion vee fis 43 

——— Criminal —What amounts to—Insult a 

‘TRespass—House—l-urking—by night—-Acts constituting —Entry f house 
by appointment 

TRespass—House— What constitutes -Whipping— When punishable with 

Trespass—LURKING HouUSe—by night—Accused 35 years of age—Convic- 
tion under s. 453, Ind‘an Penal Code, instead of s. 456—Order under 
s. 562, Civil Procedure Cede, in the circumstances bad. eee 


yw. 
UNLAWFUL ASSEMBLY—What constitutes—Criminal force sag ws 
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INDEX. 


Urrer Burma—Liquor eacept teri sold to a Burman in—is sold in contra- 
vention of §. 2T, Excise Act, and an offence under s. 19 is cid com- 
mitted ae seis 

VILLAGE ReeutatTion—Requisition for transport carts and 

coolies —Arrangement among villagers to procure exemption by contribu- 

tion of a settled quota in money—Extortion 

,S. 6.—Conviction under-- -by gil. 

lage headman does not involve enhanced punishment under s. 75, Indian 

Penal Code, or under ss. 3 or 4, Whipping Act . 

———  , 14(A)—Holding of pres without 
a license punishable under—and under s, 7(A), Upper urma Towns i 
gulation, and not unders. 10, Dramatic Performances Act 

‘Urrzr Burmans—Common views and habits‘ of—as to parental rights i in 
matters relating to the marriage of their children ... zis ine 


Vv 


Virracer—Reguest by a—to the Pwagaung, to whom an offence has been 
reported, not to report the offence--Not such an intentional omission to 
give information as is punishable under s. 202, Indian Penal Code 

VererInary AssisTaNt—Public servant—Obstruction of—in discharge of 
public functions wis vis aie we sw 


Ww 


War-—- Waging of—aginst the Queen—Evidence--Principle and measure of 
‘punishment , ak 

“‘WakRanT—under s. 6, Gambling Act-—Issue of—Presumption under s. Pe scat 

W HiPrins, s. 2 —Sentence of fine or imprisonment in addition to whipping 
under—illegal ers 

—_——__—. 2(a)(10)—- Whipping can be inflicted under—only. when house 
trespass or house-breaking is in order to the committing of an offence 
punishable with whipping under that section... 

SS. 3 AND 4.--Conviction under s. 6, Upper Burma Village Regu- 

lation, by cae. headman does not involve enhanced punishment 

under— 
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me: vee 
~~, S. 5— —The Whipping Act applies to thé offences under the 
Pena! Code only ae — see 

WIrs AND HUSBAND JOINTLY CHARGED WITH BEING CoNGBRNED IN THB 
COMMISSION OF THE SAME OFFENCE—Presumptions arising from the 
relation of... 

WITHDRAWAL OF cASR~-under | S. 528, Code of Criminal Procedure—Proceed- 
ings should be commenced afresh—Accused to be informed of their 
option under s. 350 

WiITNgss ExPENSES—NO authority for repaying to Government—out of a 
fine already borne by Government... 

Wirnessrs—Accused may cross-examine each witness if he wishes to do so 





at the conclusion of the examination-in-chief hea sin 
Woman—Assault or use of criminal force to a—with intent. ‘to outrage 
her modesty-~-Attempt at rape wee see ins on 
. Y 
YouTHFUL OFFENDER—Reformatory Schools Act—-Magistrates specially em- 
powered under— ees aes ere 


Ywacaunc—Request by a villager to the—to whom an offence has been re 
ported, not to report the offence—Not such an intentional omission to give 
information as is punishable under s. 202, Indian Penal Code ai 


Zz 


Zayat—Gambling in a—in the compound of a monastery is an offence pun- 
ishable under s. to of the Gambling Act, as the—-was a piace to which 
the public had access 

is a place to which the public have access and persons. ‘found gam- 
ing in it are liable to prosecution under s. ro, Gambling Act : 
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